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[bookmark: _Toc116914023][bookmark: _Toc170115742][bookmark: _Toc3377016][bookmark: _Toc6910393][bookmark: _Toc6910481]Introduction 
The following report has been prepared in my capacity as a National Preventive Mechanism (NPM), as designated under the Crimes of Torture Act 1989 (COTA). The purpose of the COTA is to enable New Zealand to meet its international obligations under the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and its Optional Protocol (OPCAT).[footnoteRef:2]  [2:  	The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. More information about OPCAT and the Chief Ombudsman’s National Preventive Mechanism (NPM) function can be found at https://www.ombudsman.parliament.nz/what-we-can-help/monitoring-places-detention/why-ombudsman-monitors-places-detention] 

I am empowered to examine places of detention: where people are unable to leave at will. My designation includes health and disability facilities. Central to this is conducting visits and inspections. This has a preventive purpose, to ensure that safeguards against ill-treatment are in place and that poor practices, or systemic problems, are identified and addressed promptly. 
My role is to form an independent opinion as to the conditions and treatment in these places, report my observations and if necessary make recommendations for improvement. 
[bookmark: _Toc116914024][bookmark: _Toc170115743]More information 
Find out more about the Chief Ombudsman’s OPCAT role, and read my reports online: ombudsman.parliament.nz/opcat 




[bookmark: _Toc116914025][bookmark: _Toc170115744]Overview of inspection 
[bookmark: _Toc116914026][bookmark: _Toc170115745]Inspection approach 
From 23 to 26 August 2022, two Inspectors made an announced four-day inspection of the He Puna Waiora Mental Health Inpatient Unit (the Unit) to follow up on recommendations made when I inspected in 2019.[footnoteRef:3] Therefore, this inspection is referred to as a ‘follow up inspection’. The follow up inspection was undertaken when all of New Zealand was at the COVID-19 Protection Framework (traffic light) orange setting.[footnoteRef:4] [3:  	Report on an unannounced inspection of He Puna Wāiora Mental Health Inpatient Unit, under the Crimes of Torture Act 1989, (2020) Wellington.  https://www.ombudsman.parliament.nz/resources/report-unannounced-inspection-he-puna-waiora-mental-health-inpatient-unit-north-shore ]  [4:  	See https://covid19.govt.nz/about-our-covid-19-response/history-of-the-covid-19-protection-framework-traffic-lights/ for more information about the New Zealand’s COVID-19 Protection Framework.] 

The follow up inspection focussed on progress in implementing the recommendations I made as a result of my 2019 inspection, and whether I consider these recommendations to have been achieved, or not. To ensure an evidence-based approach, my Inspectors gathered and assessed a range of information including: 
Information and documents from the Unit, including clinical records, incident reports and meeting minutes, policies and procedures produced by the Unit and Te Whatu Ora Waitematā; 
One-to-one interviews with tāngata whai ora, staff and other relevant stakeholders; and
Observations within the Unit, with a focus on issues impacting on both tāngata whai ora and staff. 
[bookmark: _Toc134438056][bookmark: _Toc116914028]Te Whatu Ora and the Ministry of Health received a copy of my provisional report and were invited to comment. I received responses from both Te Whatu Ora - Waitematā and the Ministry of Health, and I have considered their feedback when preparing my final report. The Ministry of Health stated they will work with the Director of Area Mental Health Services (DAMHS) and local District Inspectors to monitor the implementation of my final recommendations.  
[bookmark: _Toc170115746]Facility facts 
He Puna Waiora Mental Health Inpatient Unit is a 35-bed inpatient acute mental health facility. The Unit provides assessment, diagnosis, treatment, stabilisation, and crisis care for adult tāngata whai ora.[footnoteRef:5] The Unit is located in the grounds of North Shore Hospital Campus, Auckland. The Unit was under the management of Te Whatu Ora - Waitematā.  [5:  	A person who uses mental health and addiction services. This term is often used interchangeably with consumer or client. In the report on my 2019 inspection, ‘service user’ is used for ‘tāngata whai ora’. In their response, Te Whatu Ora – Waitematā has used the phrase ‘tāngata whai i te ora’. ] 

The Unit is a ‘locked’ Unit, where the doors leading to the wards inside the Unit are locked as a permanent feature of service delivery. Staff shortages – due to staff illness from COVID-19 as well as recruitment challenges – had resulted in reduced bed numbers, to 28 from 35. Inspectors were advised that the reduced bed numbers would continue in the near future to support the orientation of new staff, reduce staff turnover and support the development of a positive culture in the Unit.
The Unit consisted of two mixed gender Wards (Rongoa and Rerewai). Each Ward had two wings, these each included a High Care Area.[footnoteRef:6] One wing of the Rongoa Ward, referred to as the Gold Wing (9 beds), was set up with a negative pressure system[footnoteRef:7] to manage COVID-19 positive tāngata whai ora.  [6:  	The High Care Area generally accommodated tāngata whai ora with higher acuity and nursing needs.]  [7:  	Negative pressure rooms are hospital rooms for patients with infectious illnesses, separate from other patients, visitors, and healthcare staff. The air pressure inside the room is lower than the air pressure outside the room. When the door is opened, potentially contaminated air from inside the room will not flow outside into non-contaminated areas.] 

Tāngata whai ora could be admitted to the Unit voluntarily or by orders made under the Mental Health (Compulsory Assessment and Treatment) Act 1992 (the MHA). At the time of inspection there were 26 tāngata whai ora in the Unit. There were no tāngata whai ora with voluntary status. The average number of days in the Unit was 23.13 days.[footnoteRef:8]  [8:  	Average number of days on the Unit is calculated by adding the number of days each tangata whai ora had been on the Unit as at 31 July 2022, then dividing by the total number of tāngata whai ora. The number of days each tangata whai ora had been on the Unit was provided by Unit staff. This may differ from the reported ‘average length of stay’ figures for Te Whatu Ora Waitematā, which also incorporate the numbers of admissions and discharges.   ] 

[bookmark: _Toc120276175]References to the District Health Board
At the time of the follow up inspection, the Unit was under the management of Te Whatu Ora - Waitematā (formerly Waitematā District Health Board).[footnoteRef:9] Throughout this report there are references to the DHB as the responsible body at the time of my 2019 inspection. However, where appropriate, recommendations are made to Te Whatu Ora, as the responsible agency at the time of finalising this report. [9:  	On 1 July 2022, DHBs were disestablished and replaced by Te Whatu Ora – Health New Zealand (Te Whatu Ora). Te Whatu Ora manages all health services in Aotearoa New Zealand, through a network of regional divisions and district offices, and works in partnership with Te Aka Whai Ora – the Māori Health Authority. ] 

[bookmark: _Toc116914029][bookmark: _Toc170115747]Recommendations 
My November 2019 inspection resulted in me making 15 recommendations. The DHB accepted 11 of those recommendations and rejected four recommendations.
As a result of my 2022 follow up inspection I consider that three of my recommendations were achieved, seven were progressing but not yet achieved, and five were not achieved.
On the basis of my follow up inspection, I make eight recommendations. These are generally amended repeat recommendations from my 2019 inspection. In addition, I make one new recommendation as a result of my 2022 Inspection.
[bookmark: _Toc116914030]Recommendations 
I make the following recommendations as a result of the follow up inspection:[footnoteRef:10]  [10:  	I am empowered by section 27 of the Crimes of Torture Act 1989 to make recommendations for improving the conditions and treatment of detention applying to detainees and for preventing torture and other cruel, inhuman or degrading treatment or punishment in places of detention. ] 

Recommendations to the management of the Unit 
· Unit management ensure tāngata whai ora in seclusion always have access to bathroom facilities. This is an amended repeat recommendation, discussed on page 6 and 7.
· Unit management ensure all seclusion paperwork is fully and accurately completed. This is a repeat recommendation, discussed on page 8 and 9.
· Unit management ensure tāngata whai ora have the opportunity to be actively involved in their treatment pathway and planning, including relevant meetings. This is an amended repeat recommendation, discussed on page 13 and 14.
· Unit management ensure cultural support is always available to meet the needs of tāngata whai ora in the Unit. This is an amended repeat recommendation, discussed on page 15 and 16.
· Unit management ensure the admissions experience and environment upholds the dignity, mana and wellbeing of tāngata whai ora, and is culturally safe. This is an amended repeat recommendation, discussed on page 16 and 17.
· Unit management ensure tāngata whai ora have access to a telephone, independent of staff, unless this is deemed unsafe based on individual risk assessments. This is a repeat recommendation, discussed on page 18, 19 and 20.
Recommendations to Te Whatu Ora 
· Te Whatu Ora ensure rooms used for seclusion always allow for independent access to bathroom facilities. This is an amended repeat recommendation, discussed on page 6 and 7.

Recommendations to the management of the Unit and Te Whatu Ora 
· Unit management and Te Whatu Ora ensure that staffing levels do not negatively impact on staff or on the safety, dignity, and wellbeing of tāngata whai ora. This is an amended repeat recommendation, discussed on page 20, 21, and 22.
I make the following new recommendation to the management of the Unit as a result of my 2022 Inspection.
· Unit management only use seclusion and restraint as defined in law. Discussed on page 22 and 23.
[bookmark: _Toc116914031][bookmark: _Toc170115748]Discussion of key observations 
[bookmark: _Toc116914032][bookmark: _Toc170115749]Treatment 
[bookmark: _Seclusion_facilities]Seclusion facilities
In my 2019 inspection report, I stated that the seclusion facilities[footnoteRef:11] were not fit for purpose, and made a number of recommendations, discussed below. [11:  	Seclusion is defined as: ‘A type of restraint where a person is placed alone in a room or area, at any time and for any duration, from which they cannot freely exit.’ New Zealand Standard. Ngā Paerewa Health and Disability Services Standard NZS 8134: 2021. Ministry of Health. ] 

The same seclusion room was in use at the time of my 2022 inspection. It was located in the low stimulus area of one of the High Care Areas. The room contained a bed base and mattress, and an alarm to call for assistance. A window set up high in the wall provided the only natural light. There was no access to fresh air.
There was a separate bathroom (shower and toilet) in the low stimulus area. However, the seclusion room did not have direct access to the bathroom, and cardboard receptacles were used for toileting.
I still consider that the seclusion room is not fit for purpose.
Recommendation 1 from 2019 inspection - Measures are taken to ensure that service users in seclusion cannot be viewed when urinating or defecating.
· This recommendation was rejected by the Unit.
· On my follow up inspection I considered that my recommendation was progressing but not yet achieved.
The seclusion room could be looked into through a small window in the door, and through a small window between the observation room and seclusion room. Although there were blinds over these windows, they were controlled from the outside of the seclusion room. Staff could potentially observe a person in seclusion while toileting if the blinds in the observation window were rolled up. 
Inspectors were advised that, as a result of my last inspection and recommendation, staff were now expected to close the blinds in the observation window while a tangata whai ora was toileting in the seclusion room. The ‘Guide on how to: The seclusion process’ document also stated ‘Observation blinds to be closed when whaiora is using the toiletries to ensure privacy’. 
I am pleased to hear that the Unit had taken steps to respond to my concerns about the privacy and dignity of tāngata whai ora. I expect this practice to be monitored by management. 
[bookmark: Bathroom]Recommendation 2 from 2019 inspection - The toilet in the de-escalation area be accessible by service users in seclusion, unless this would pose a serious risk of harm to the service user or staff. If an individual service user is not allowed to access the toilet, the reasons are recorded and reviewed.
· This recommendation was rejected by the Unit.
· On my follow up inspection I considered that my recommendation was not achieved 
As stated above, it remained the case that there was no independently accessible toilet for the seclusion room. Senior management told Inspectors that redeveloping the High Care Area, which accommodated the seclusion area, was under consideration. Staff and tāngata whai ora told Inspectors that redesigning the seclusion area to provide tāngata whai ora access to the bathroom when using the seclusion room would help maintain their dignity. 
The Unit’s seclusion guidelines require that toilet paper and two disposable cardboard receptacles for toileting, (one acting as a cover) should be placed in the left hand corner of the seclusion room, away from drinking water. The District Health Board’s seclusion procedures and guidelines also stipulate that ‘wherever possible the service user will use the toilet facilities outside the seclusion room.’ Staff reported that, ‘where safe’, they would escort tāngata whai ora out of the seclusion room to the separate bathroom. 
In response to my provisional report, Te Whatu Ora stated that the seclusion room meets the requirements of Ministry of Health guidelines, Seclusion under the Mental Health (Compulsory Assessment and Treatment Act 1992), including ‘access to toileting, washing and showering facilities in, or adjacent to, the area.’ However, Te Whatu Ora confirmed that a review of the potential for more direct access between the seclusion room and the toilet and direct access to the outside had been initiated, and that the feasibility of undertaking these works will be known by 31 August 2023. 

I welcome this development. Cardboard receptacles are an inappropriate replacement for independent access to bathroom facilities for tāngata whai ora in seclusion. In response to my provisional report, the Ministry of Health agreed, stating: ‘The use of cardboard receptacles for toileting is degrading and should be avoided wherever possible.’ The Ministry also agreed that tāngata whai ora should always have independent access to appropriate toilet facilities. 

Evidence at the time of the follow up inspection suggested staffing pressures were impacting on the management of seclusion, including access to the bathroom for tāngata whai ora. The Unit’s seclusion guidelines also stipulate that during a seclusion event staff are to make an attempt to enter the seclusion room at least once every hour or less to assess the physical wellbeing and mental state of tāngata whai ora, and their readiness to reintegrate back into the ward. If a room entry was not attempted hourly, reasons must be documented. Staff advised that they followed this process. 
Tāngata whai ora clinical notes included records stating ‘staffing levels’ in some instances were compromising the ability to complete seclusion room entries or provide tāngata whai ora access to the bathroom in the low stimulus area.[footnoteRef:12]  [12:  	The Seclusion Procedures & Guidelines – SMH + A document states that ‘safety precautions taken when entering the room include a minimum number of 3 staff members, one of whom will be an RN’.  ] 

Whilst this is evidence of staff documenting the reasons for tāngata whai ora not being able to access the separate bathroom in seclusion, I am deeply concerned at the implications this has for tāngata whai ora. This suggests not only that there was insufficient staffing to provide access to bathroom facilities as needed (which also provided an opportunity to review if seclusion needed to continue), but also that the required monitoring of seclusion to ensure tāngata whai ora safety and wellbeing and the earliest end to seclusion, was not always taking place. In response to my provisional report, Te Whatu Ora stated:
Staffing levels in the High Care area have remained at the agreed cover model levels and, at the time of the inspection, there was a higher level of staffing as part of introducing a primary nursing model. When extra support staff are needed to safely enter a seclusion room there may be a short delay, however, this would not impact on access to the toilet. Therefore, it was concerning to hear that inspectors were of the impression that staffing pressures have impacted the management of seclusion, including access to toilet facilities and completing the required monitoring. 
I still have concerns that some seclusion documentation indicated that staffing levels were sometimes contributing to a delay in room entries, including in facilitating access to the bathroom. In my view, staffing shortages must not impact on the safety, dignity or wellbeing of tāngata whai ora, and I discuss this later in my report. 
I recommend Te Whatu Ora ensure rooms used for seclusion always allow for independent access to bathroom facilities. In the meantime, I recommend that Unit management ensure tāngata whai ora in seclusion always have access to bathroom facilities. 
Recommendation 3 from 2019 inspection - Measures are taken to eliminate the unpleasant musty odour in the seclusion area. 
· This recommendation was accepted by the Unit.
· On my follow up inspection I considered that my recommendation was achieved. 
At the time of the follow up inspection, Inspectors did not smell any unpleasant odour in the seclusion room and observed the seclusion room looked and smelt clean. A review of the Unit’s maintenance requests for the six month reporting period of 1 February to 31 July 2022 did not include any requests relating to an unpleasant odour in the seclusion room. No concerns around cleanliness or unpleasant odours in the Unit were raised with Inspectors by staff or tāngata whai ora.
[bookmark: Paperwork]Recommendation 4 from 2019 inspection – All seclusion paperwork is fully and accurately completed.
· This recommendation was accepted by the Unit.
· On my follow up inspection I considered that my recommendation was not achieved. 
I first raised concerns about the accurate capturing and reporting of seclusion information at the Unit in 2016, where I recommended ‘The seclusion register should be fully maintained and a quality assurance framework applied to the completion of all seclusion documentation (including electronic records)’.[footnoteRef:13] As a result of my 2019 inspection, I again highlighted that seclusion paperwork had inconsistent levels of detail and was often incomplete. Seclusion review panel minutes had also highlighted problems with incomplete seclusion documentation.[footnoteRef:14] [13:  	Report on an unannounced visit to He Puna Waiora Acute Adult Inpatient Mental Health Unit Under the Crimes of Torture Act 1989, (2016) Wellington.  ]  [14:  	Seclusion review panels are where a multi-disciplinary team weekly review all recent seclusion and restraint events and paperwork. This review includes: ensuring paperwork was completed, confirming a debrief took place, if whānau were informed, that relevant clinical information was recorded, and what alternative interventions were attempted (e.g. de-escalation attempts). As a result the panel identify improvements, follow up or changes that are required moving forward.] 

Clinical leaders told Inspectors about a number of initiatives that were in place to improve these practices since my 2019 inspection. This included the ‘Guide on how to: The seclusion process’, a document for staff that included instructions on how to record and document seclusion events to ensure accuracy and completeness. Inspectors were also informed of the review process that occurred to ensure all seclusion events and corresponding paperwork was fully and accurately completed. 
Prior to a seclusion panel meeting, a member of the Unit’s clinical management reviewed all seclusion events to assess whether the paperwork had been fully and accurately completed. Any incomplete or incorrect paperwork was identified on a seclusion panel review form that was provided to the review panel at the weekly meeting.
Clinical leaders told Inspectors that they corrected or completed all incomplete or incorrect paperwork following the seclusion paperwork review. Staff were also provided with education and support to ensure seclusion paperwork was accurately and fully completed in the future. 
Inspectors’ review of the seclusion review panel minutes for the six month reporting period of 1 February to 31 July 2022 confirmed that the panel had identified documentation issues in seclusion paperwork and outlined what remedial action was required. For example, the minutes noted that of the 19 seclusion events, at least two seclusion ‘end times’ and six ‘end of shift reviews’ had not been completed by staff in the first instance. The panel also identified instances where specific training or cultural competency needs were required for staff subsequent to a review of a seclusion event. 
The Inspectors’ review identified that the seclusion panel minutes were not always clear if crucial steps had been offered or taken place, particularly debriefs with tāngata whai ora and their whānau[footnoteRef:15], following a seclusion event. Staff told Inspectors that this was partially due to a distinct filing system for debriefs with the consumer advisor in order to maintain the trust and independence of the consumer support provided to tāngata whai ora. However, Inspectors’ review of the separate debrief documentation for the same six month reporting period could only identify two recorded instances of a debrief taking place with a tangata whai ora following a seclusion event.  [15:    The importance of person and whānau-centred post-seclusion debriefs is discussed in subsection 6.4.5 in Ngā Paerewa (Ngā Paerewa, NZS 8134:2021)] 

Individual seclusion forms and clinical notes for the same six month reporting period also showed mixed levels of detail and completeness, including recording of the names of clinicians who had initiated seclusion; end of shift reviews; and whether the tangata whai ora had any preferences or advance directives for de-escalation. 
Detail of alternative interventions to seclusion was limited. Records showed that medication and verbal de-escalation attempts were the primary alternative interventions recorded by staff. 
Robust seclusion paperwork, in sufficient detail, is critical to provide an accurate understanding of the reasons for seclusion, alternative steps taken, its legitimacy, duration and the outcome of seclusion, including any harmful impacts on tāngata whai ora. Robust documentation is also crucial to comprehensive reviews that can inform improvement activities towards the reduction and elimination of seclusion. 
In response to my provisional report, Te Whatu Ora stated: ‘It is accepted that some seclusion documentation was not completed to the expected standard. The seclusion review panel will continue to oversee the standard of documentation to ensure it is consistently completed to the required standard.’ 
I welcome the seclusion panel review process and the identification of remedial actions required in some instances. However, as acknowledged by Te Whatu Ora, improvement is still required. This has been an issue of concern since 2016. I repeat my recommendation that Unit management ensure all seclusion paperwork is fully and accurately completed. I also expect the Unit to make sure that person and whānau-centred debriefs are offered to all tāngata whai ora and that there are robust systems in place to ensure this is documented appropriately.
Voluntary tāngata whai ora 
Recommendation 5 from 2019 inspection – The Door Locking: Egress of Adult Inpatient Unit Doors Policy be reviewed, and updated to accurately reflect the status of voluntary service users.
· This recommendation was accepted by the Unit.
· On my follow up inspection I considered that my recommendation was progressing but not yet achieved. 
Inspectors were provided with a copy of the ‘Door Locking: Egress of Adult Inpatient Unit Doors’ policy that had been reviewed and updated in June 2020. The policy had a review period of 36 months, with the next review in June 2023.
The updated policy included a section on the status of informal (voluntary) tāngata whai ora stating:
This section applies to service users who are informal, are consenting to participate and engage in an assessment and/or treatment programme. As part of their treatment, an agreed leave process as described in service users with unescorted leave may be utilised.
Service users who are informal have the right to leave the unit when it is locked. If a staff member has clinical concerns about a service user’s mental state or risk at the time the service user requests to leave the unit, the allocated RN must undertake a clinical assessment. If concerns exist about suitability for leave consideration should be given to use some other authority to detain the person (e.g. relevant PPPR Act order in place; Mental Health Act assessment provisions).
I appreciate that the policy had been updated and it acknowledged the different legal status of voluntary service users, and the right to leave the Unit when locked. However, I consider that cross-referencing to the ‘leave process’ could risk confusion and the inappropriate application of leave restrictions on voluntary tāngata whai ora. Voluntary tāngata whai ora are under no legal compulsion to remain on the Unit and they should be able to enter and exit the Unit at will. Clear policy and procedures must be in place to allow for this to occur. 
I expect the ‘Door Locking: Egress of Adult Inpatient Unit Doors’ policy to clearly define the process to enable voluntary tāngata whai ora to enter and exit the Unit at will. 
In response to my provisional report, Te Whatu Ora stated: ‘The policy and procedure document guiding leave practices at He Puna Waiora has been recently updated to emphasise that tāngata whai i te ora who are voluntarily in the unit cannot be subject to leave provisions. Voluntary tāngata whai i te ora are advised to speak to their nurse to exit the unit, as it is important that staff are aware of who is on the unit at any time for health and safety reasons.’

The Ministry of Health said they had been advised that the leave policy had been updated to emphasise that leave provisions cannot be placed on voluntary tāngata whai ora.  

I am pleased to hear that the Unit’s policy has been updated to clarify that voluntary tāngata whai ora are not subject to the leave provision. I will be following up on this at my next inspection.
Recommendation 6 from 2019 inspection – The Unit address the risk of arbitrarily detaining voluntary service users by prominently displaying the process for entry and exit into the Unit, including in the Unit entrance. 
· This recommendation was accepted by the Unit.
· On my follow up inspection I considered that my recommendation was progressing but not yet achieved. 
At the time of inspection, copies of a poster detailing the process for exiting the Unit were displayed prominently on all internal doors, throughout the Unit, including the entry doors into the Rongoa and Rerewai Wards. However, this poster was not displayed in the Unit’s main reception/entrance area. The poster directed voluntary or informal tāngata whai ora who wanted to leave the Unit to ‘please speak to your allocated nurse who can arrange this for you as part of your care/treatment plan’. Whilst the presence of this signage is positive, as I note above, voluntary tāngata whai ora are under no legal compulsion to remain on the Unit and they should be able to enter and exit the Unit at will. This should not require specific arrangement ‘as part of [their] care/treatment plan.’
The ‘Welcome Book He Puna Waiora’ provided to tāngata whai ora as part of their welcome pack, included a section on leaving the Unit, stating: 
Some people under the Mental Health Act may be required to remain in the unit at all times. Talk with your nurse if you are unsure. If you are able to leave He Puna Waiora for periods please let staff know before you leave. If you do leave HPW could you please record your departure on the whiteboard by the exit doors. Please include your expected time of return.
Staff told Inspectors that all tāngata whai ora received a copy of the welcome book as part of the welcome pack provided on their arrival to the Unit. However, four tāngata whai ora told Inspectors they had never received a welcome pack. Two further tāngata whai ora said they received their welcome pack late into their stay on the Unit. 
I am pleased to hear that information regarding the process for exiting the Unit is prominently displayed throughout the Unit and provided in the welcome pack. However, I expect that all tāngata whai ora are provided with information regarding the process for entry and exit on admission to the Unit that accurately reflects their legal status.
[bookmark: _Protective_measures][bookmark: _Toc170115750]Protective measures
Complaint process
Recommendation 7 from 2019 inspection – Information on the complaints process should be easily visible and accessible to all service users, including information on the role of the District Inspectors. 
· This recommendation was accepted by the Unit.
· On my follow up inspection I considered that my recommendation was progressing but not yet achieved. 
Inspectors observed a range of brochures and pamphlets about complaints processes, as well as complaint/feedback forms, in both the Rerewai and Rongoa Wards. Complaints information was also included in the welcome packs in the Gold Wing of Rongoa Ward.
Various posters regarding the complaints process, and providing the contact details of the District Inspectors, the Waitematā Te Whatu Ora complaints team, and the Health and Disability Commissioner were displayed throughout the Unit.[footnoteRef:16]  [16:  	These were not displayed in the low stimulus area, or the Gold Wing. A staff member advised Inspectors that posters were not displayed in the Gold Wing due to ‘infection control considerations’.] 

Management advised Inspectors that tāngata whai ora received welcome packs on admission, which included information about the complaints process. However, as outlined in recommendation 6, four tāngata whai ora told Inspectors they had never received their welcome pack and two others reported receiving the pack late into their admission. 
Tāngata whai ora had a mixed understanding of the complaints process. Some tāngata whai ora told Inspectors they had actively engaged in the complaints process, including contacting a District Inspector and/or a lawyer. Other tāngata whai ora did not have a clear understanding of the complaints process or what a District Inspector was, and said they had not received a verbal explanation of the complaints process during admission to the Unit. 
I am pleased to hear there was consistent and visible information about the complaints process, and the District Inspectors’ details were available throughout the majority of the Unit. 
However, I am concerned that there was a mixed understanding about complaint avenues and processes amongst tāngata whai ora, which makes me question the accessibility of the complaints information available on the Unit. All complaints information observed by Inspectors was in written form, which could be difficult to understand depending on individual literacy and language levels. 
In response to my provisional report, Te Whatu Ora stated: ‘As acknowledged in the report a range of brochures and pamphlets about the complaints processes were observed throughout the unit and information is also available in the welcome pack…Where tāngata whai i te ora are not well enough to process and retain all information provided in writing staff will provide information verbally as often as requested.’
While I acknowledge the visible presence of complaint information in the brochures, pamphlets, and welcome pack, complaints avenues and information were not consistently understood by tāngata whai ora. The Unit Management has a responsibility to proactively ensure that all tāngata whai ora understand the complaints process, even if tāngata whai ora do not ask about it themselves. I expect the Unit to proactively provide complaints information in accessible formats, including verbally. 
In response to my provisional report, the Ministry of Health agreed with my recommendation that the complaints process be easily visible and accessible to all service users, and noted that Ngā Paerewa criteria 1.8.2 states that ‘tāngata whai ora must have information on, and have easy access to, a fair and responsive complaints process that takes into account their values and beliefs.’ The Ministry of Health advised that they would ensure that this issue is brought to the attention of District Inspectors and that District Inspectors will make themselves available to tāngata whai ora. 
[bookmark: TreatmentPathway]Recommendation 8 from 2019 inspection – Service users be invited to attend their Multi-Disciplinary Team meeting, wherever possible, and routinely informed of the outcome of their review. 
· This recommendation was rejected by the Unit.
· On my follow up inspection I considered that my recommendation was not achieved. 
Inspectors heard from staff about a variety of meetings that were in place at the Unit that related to the care, treatment and discharge planning for tāngata whai ora. This included clinical Multi-Disciplinary Team (MDT) meetings. Inspectors attended a clinical MDT meeting which a variety of clinical and allied health staff attended, including: registered nurses, the  responsible clinician, social worker, psychologist and occupational therapist. No tāngata whai ora were in attendance. MDT discussion included a progress review and identifying next steps for a number of tāngata whai ora. 
Inspectors were informed by both staff and tāngata whai ora that the Unit did not have a consistent practice of inviting tāngata whai ora to this clinical MDT. Inspectors were also told that the process of informing tāngata whai ora of the outcome of their MDT review was inconsistent, and dependent on the nurse involved. Senior management advised Inspectors that the new primary nursing model of care was intended to support tāngata whai ora to be more involved in their clinical reviews. Inspectors saw planning documents that showed that this nursing model of care was currently in the early implementation phase. 
At a post-inspection interview, a clinical leader told Inspectors that since the 2019 inspection, they had piloted a new initiative of a weekly MDT meeting which involved the Responsible Clinician meeting with an individual tangata whai ora, and developing/discussing a treatment plan together alongside other multi-disciplinary staff. Attendance at these MDT meetings was recorded in tāngata whai ora clinical notes. The staff member told Inspectors that they hoped this MDT practice would become more ‘formalised’ with the implementation of the new primary nursing model of care. 
Tāngata whai ora who spoke with Inspectors said they would like to be more involved in their treatment planning and clinical reviews. Some tāngata whai ora had no knowledge of what was expected of them to move forward towards discharge and expressed frustration at this. None of the tāngata whai ora that spoke with Inspectors had copies of their treatment plan. 
In feedback on my provisional report, Te Whatu Ora stated: ‘The unit will ensure copies of plans are also available to tāngata whai i te ora. This will be monitored by the Clinical Nurse Director …’
In feedback, the Ministry of Health agreed that tāngata whai ora should have opportunity to be involved in their own treatment pathway and planning, citing Ngā Paerewa 3.2.1 about engaging with tāngata whai ora to develop individual care plans.   
I am encouraged to hear of the MDT pilot involving tāngata whai ora, the initial planning to provide tāngata whai ora with copies of their treatment plans, and the planning to involve tāngata whai ora in the review of their care. However, given the early stages of the new primary nursing model of care and the mixed knowledge of the MDT pilot amongst staff and tāngata whai ora, I make an amended repeat recommendation that Unit management ensure tāngata whai ora have the opportunity to be actively involved in their treatment pathway and planning, including relevant meetings. I expect all tāngata whai ora are provided with copies of their treatment plan. 
[bookmark: _Toc170115751]Material conditions 
Recommendation 9 from 2019 inspection – The High Care Area courtyards are cleaned regularly.
This recommendation was accepted by the Unit.
On my follow up inspection I considered that my recommendation was achieved. 
At the time of the follow up inspection, Inspectors observed that the High Care courtyards were clean. Neither staff nor tāngata whai ora raised concerns about the cleanliness of the courtyards. 
Although maintenance records reviewed by Inspectors did not show routine cleaning of the High Care courtyard, Unit management informed Inspectors that routine water blasting of the courtyard occurred. The high numbers of pigeons was an ongoing issue, but there were plans to install perspex screens around the courtyard to keep the pigeons out.[footnoteRef:17]  [17:  	With ventilation holes to keep the courtyard cool and well ventilated.] 

Recommendation 10 from 2019 inspection– The replacement of ensuite doors with ‘stable doors’, or a suitable safe alternative, takes place as a matter of priority to ensure service user’s privacy.
This recommendation was accepted by the Unit.
On my follow up inspection I considered that my recommendation was achieved. 
Each bedroom had its own ensuite toilet, shower and basin. At the time of my 2019 inspection all ensuite doors had been removed as a preventive measure due to ligature risk. The removal of the ensuite doors had a significant impact on tāngata whai ora privacy and dignity.
Inspectors observed specially designed padded mats that functioned as detachable ensuite ‘doors’ in tāngata whai ora bedrooms. The doors were secured to the door frame by magnets which ran down each side of the ‘door’. They were easily disconnected from the door frame when pressure was placed onto them. The ‘doors’ were anti-ligature and ensured the privacy of tāngata whai ora while using their ensuite.
I commend the Unit on installing an innovative solution that ensures the safety and privacy of tāngata whai ora. I am pleased to learn that safe privacy alternatives are being developed and used effectively. 
[bookmark: _Toc170115752]Activities and programmes
[bookmark: _Cultural_support]Cultural support
[bookmark: CulturalSupport]Recommendation 11 from 2019 inspection – The level of cultural support on the Unit be increased and appropriate spaces are designated to welcome tāngata whai ora and staff to the Unit with a pōwhiri or mihi whakatau.
This recommendation was accepted by the Unit.
On my follow up inspection I considered that my recommendation was progressing but not yet achieved. 
At the time of inspection there was a newly appointed Taurawhiri (Māori Cultural Advisor) employed on the Unit. Their hours were 7am – 4pm Monday to Friday. There was no cultural support available in the Unit in the evenings or on the weekend. 
Inspectors heard from both staff and tāngata whai ora that the previous Taurawhiri had provided significant and positive contributions to the care of tāngata whai ora. They were actively involved in tāngata whai ora treatment planning, including MDTs, discharge planning, and seclusion panel reviews. They had also facilitated various activities and groups. 
Inspectors were informed that having cultural support available on the Unit decreased the chances of seclusion when tāngata whai ora were admitted into the High Care Area. Inspectors noted, in seclusion paperwork, an instance where having a cultural advisor present during a seclusion episode had resulted in successful de-escalation. 
Staff said when the Taurawhiri was there it ‘would result in better outcomes for tāngata whai ora’. One tangata whai ora stated that the Taurawhiri was their ‘safety blanket’. Māori tāngata whai ora who spoke with Inspectors said they would like more cultural and spiritual input. Staff said that more cultural support, including for Pasifika tāngata whai ora would be ‘great’.
Unit management told Inspectors that further funding for 3.4 full time equivalent staff in the Taurawhiri role had been secured to increase cultural support on the Unit, but recruitment was a challenge.[footnoteRef:18] In the interim, the Unit was using the services of MOKO, a community-based kaupapa Māori service, to provide additional support to tāngata whai ora. Inspectors observed in an MDT meeting, that in several instances, MOKO was identified as working with tāngata whai ora, or it was noted that a referral to their services would be valuable.  [18:     Staff told Inspectors that the advertising for the role wasn’t well targeted to Māori candidates and required changes to attract the right candidates.] 

Inspectors observed that two small rooms adjacent to the Unit’s reception were designated as a wharenui – a small meeting room, and a wharekai – a kitchen and dining area. Inspectors observed and heard from staff that the main admissions lounge[footnoteRef:19] was used as a comfortable space to welcome tāngata whai ora, including for mihi whakatau.[footnoteRef:20] Staff did note that in some instances, it did not always provide enough space for ceremonies such as pōwhiri[footnoteRef:21] or accommodating larger whānau groups. However, I am pleased to see that additional spaces can be utilised, and encourage the Unit to continue to explore how spaces could be improved.  [19:  	The space included couches and a small kitchenette.]  [20:  	Speech or greeting, official welcome speech - speech acknowledging those present at a gathering. See https://maoridictionary.co.nz   ]  [21:  	Invitation, rituals of encounter, welcome ceremony on a marae, welcome. See https://maoridictionary.co.nz  ] 

In response to my provisional report, Te Whatu Ora stated: ‘With regard to cultural safety, equity and Te Tiriti o Waitangi obligations, there is provision for sufficient FTE to enable cultural support on the unit in the evenings and weekends. Unfortunately, despite multiple efforts the positions have not yet been recruited to. However, efforts to recruit cultural support staff will continue.’
The Ministry of Health also advised that it was aware of these recruitment challenges and that they would continue to monitor tāngata whai ora access to cultural support through the local District Inspectors. 
I am pleased to hear that funding has been secured to increase cultural support on the Unit and there are spaces dedicated to welcome tāngata whai ora. It was also pleasing to hear of the Unit’s connection with MOKO which has been used to increase cultural support for tāngata whai ora in the interim. I appreciate that recruitment efforts are ongoing. It is essential that the Unit provides services that are culturally safe and culturally responsive to people’s needs, therefore I recommend that Unit management ensure cultural support is always available to meet the needs of tāngata whai ora in the Unit.
[bookmark: Admissions]Recommendation 12 from 2019 inspection – The garage is not used as an entrance to the Unit unless other options are deemed unsafe based on individual risk assessment.
This recommendation was accepted by the Unit.
On my follow up inspection I considered that my recommendation was not achieved
Staff informed Inspectors that admission to the Unit was through the admission/transition wards. However, some tāngata whai ora were admitted directly to the High Care Area through the garage, at times with a Police escort. The Unit provided a written update which stated: 
Where possible, new admissions are brought to the unit directly into the admission suite or via the front doors. However at times Police escort is required, and in order to maintain privacy the garage area is used. The area has had recreational equipment added to give the space a more welcoming atmosphere. 
At the time of the follow up inspection, Inspectors observed the garage appeared bare and unwelcoming and was noticeably unchanged since my 2019 inspection, where there was also recreational equipment in this area. 
A staff member who spoke with Inspectors said they had recommended that the garage was not used as entry into the Unit if possible, as it is not culturally safe. Inspectors spoke with some tāngata whai ora who had been admitted to the Unit through the garage. They said the experience had impacted negatively on their mana, and they found that the environment compounded this and was counter-productive to their recovery. 
I appreciate there may be instances where tāngata whai ora cannot safely enter the Unit through the admissions area. However, tāngata whai ora who require assessment and treatment in the High Care Area should be welcomed safely onto the Unit through a therapeutic and culturally appropriate entrance. 
In its response to my provisional report, the Ministry of Health agreed that ‘the garage should not be used as an entrance to the Unit unless other options are deemed unsafe based on an individual risk assessment.’ Te Whatu Ora also ‘acknowledged that improvements are required to the garage area and this will be included in the He Puna Waiora work programme for the coming year.’ 
I welcome the improvements planned for this area. I make an amended repeat recommendation that Unit management ensures the admissions experience and environment upholds the dignity, mana and wellbeing of tāngata whai ora, and is culturally safe. In order to do this, I encourage the Unit to conduct a review of the admissions process and environment that is informed by lived and cultural expertise. 
Recommendation 13 from 2019 inspection – Cultural advice informs decisions on transferring or discharging tāngata whai ora.
This recommendation was accepted by the Unit.
On my follow up inspection I considered that my recommendation was progressing but not yet achieved. 
  Some staff who spoke to Inspectors said that they did not believe that Māori models of care and hauora, such as Te Whare Tapa Whā[footnoteRef:22], were informing practices, treatment and discharge decisions. Staff said, ‘there is a big emphasis on the biomedical model of care’, and this reflected the primarily clinical views of those involved in care and treatment decisions. One staff member also noted that providing culturally appropriate care and embedding tikanga was a challenge with so few Māori staff at the Unit.  [22:    https://www.health.govt.nz/our-work/populations/maori-health/maori-health-models/maori-health-models-te-whare-tapa-wha ] 

The MDT meeting which Inspectors attended involved discussion of key treatment and planning decisions, including whether a tāngata whai ora may be ready for discharge. The Taurawhiri was not in attendance due to other work commitments. However, Inspectors observed that there was active discussion about referrals to MOKO (a community kaupapa Māori service) regarding support for discharge planning for Māori tāngata whai ora. 
In addition, Inspectors were informed by staff that all stakeholders were involved in a discharge planning process that was separate and subsequent to the ‘decision making processes’ for discharge. The stakeholders included the tangata whai ora, their whānau, and a MDT that included cultural and spiritual support with Māori, Pacific, and Asian cultural advisors and chaplains available. Muslim tāngata whai ora had reportedly been encouraged to invite leaders from their affiliated Mosque to attend as support people. Feedback to Inspectors from a Māori tāngata whai ora was that implementing cultural process/ceremony would be ‘wonderful’ on their discharge from the Unit. 
Inspectors requested all policies relating to Te Tiriti o Waitangi relevant to the Unit and were provided with a copy of the ‘Maori Health Equity Committee Terms of Reference’ dated November 2018, with a review period of 36 months. Although this document was out of date at the time of the follow up inspection, it stated under the Purpose ‘Article 4 – Te Ritenga (rights to beliefs and values) guarantees Maori the right to practise their own spiritual beliefs, rites and tikanga in any context they wish to do so. Therefore, the DHB has a Tiriti obligation to honour the beliefs, values and aspirations of Maori patients, staff and communities across all activities’.
In response to my provisional report, Te Whatu Ora advised that ‘as part of the Specialist Mental Health and Addictions equity programme, the Division is reviewing the cultural input arrangements and how Māori models of care and Te Ao Māori perspective are integrated into treatment, transfer and discharge decisions. The way in which policies and procedures support the implementation of Te Tiriti o Waitangi will also be subject to review.’
As discussed above in relation to recommendation 11, I welcome these reviews and I will be monitoring this. In the meantime I expect the Unit to proactively use the current cultural support available and ensure that cultural advice informs decisions on transferring or discharging tāngata whai ora.
[bookmark: _Communications][bookmark: _Toc170115753]Communications
[bookmark: Telephone]Recommendation 14 from 2019 inspection  – Service users have access to a telephone, independent of staff, unless deemed unsafe based on individual risk assessment.
This recommendation was rejected by the Unit.
On my follow up inspection I considered that my recommendation was not achieved.
Inspectors reviewed the ‘He Puna Waiora Operations Manual’. The directions for telephone use within stated that tāngata whai ora are to be informed of the limits of their phone use. 
Inspectors were told by both tāngata whai ora and staff that tāngata whai ora in Rongoa and Rerewai wards had unlimited access to their mobile phone, unless deemed unsafe based on individual risk assessment. At the time of inspection, Inspectors observed tāngata whai ora using their phones to watch online content, listen to music, and make calls.
Tāngata whai ora in Rongoa and Rerewai wards without access to a mobile phone could request the use of a portable landline phone from the nurses stations. Inspectors heard from some tāngata whai ora that staff shortages could, at times, cause delay to their access to the landline phone. 
However, Inspectors heard mixed feedback from both tāngata whai ora and staff on the practice of phone use restrictions in the High Care Area. This varied from a ‘blanket rule’ restricting access to mobile phones, to supervised access based on an individualised risk assessment. At the time of inspection, Inspectors observed tāngata whai ora mobile phones being held in the High Care Area nurses station, and in some instances were linked to wireless headphones for tāngata whai ora to listen to music remotely. The High Care Area ‘Admissions Process Guide’ stated:
Inform service user of appropriate phone use. All mobile devices will be kept in the High Care office base upon admission. This is to prevent inappropriate use. Device/phone use will be reviewed daily and decision made if service user can use phone. Ensure family/friends contact via office phone until their own device is safe to be returned/ All device/phone use in high care must be done strictly under supervision of staff (this supports no inappropriate use).
Phone access can be one of the primary modes for communication, including to advocacy and support mechanisms through which tāngata whai ora can raise concerns about their conditions or treatment.[footnoteRef:23] The ability to use a phone privately should not be dependent on mobile phone ownership or the availability of a staff member. While the High Care Area may inherently involve higher levels of acuity, and require a different approach to phone management, tāngata whai ora should still have an opportunity for independent and private phone use in a safe manner.  [23:  	For example through lawyers and the District Inspectors.] 

In response to my provisional report, Te Whatu Ora said that the Unit’s operations manual has been updated since my 2022 inspection, and that all tāngata whai ora can keep their mobile devices with them (subject to a personal device agreement), and tāngata whai ora without a personal  device can access the Unit’s shared iPads. In addition, the Unit is supporting tāngata whai ora to access funding for their own mobile phone.  
The Ministry of Health have advised that local District Inspectors would continue to monitor access to external communications. 
I welcome this update and will be following up on implementation at my next inspection. I recommend Unit management ensure tāngata whai ora have access to a telephone, independent of staff, unless this is deemed unsafe based on individual risk assessments.
[bookmark: _Staffing][bookmark: _Toc170115754]Staffing
[bookmark: Staffing]Recommendation 15 from 2019 inspection – The unit takes action to rebuild staff morale and address the high turnover rate.
This recommendation was accepted by the Unit.
On my follow up inspection I considered that my recommendation was progressing, but not yet achieved.
As a result of my 2019 inspection, I stated ‘I have serious concerns about staff morale on the Unit. Staff, service users and others involved with the Unit all highlighted staff shortages and significant workload pressures. Nearly all staff spoken with by my Inspectors said that they did not feel listened to, supported, or valued by leadership on the Unit.’ 
At the time of my 2022 follow up inspection, the Unit had a reasonably new senior management team.[footnoteRef:24] They advised Inspectors that the Unit had struggled to recruit enough staff to address staff shortages. The Unit had vacancies for: 12.7 full-time equivalent (FTE) Registered Nurses (RN), 3.4 FTE Cultural Advisors, and 3.3 FTE Medical Staff/Senior Medical Officers.[footnoteRef:25]  [24:  	Who had been in place for the last 10 months at the time of inspection.]  [25:  	Vacancy data provided to Inspectors on the first day of inspection, 22 August 2022.] 

Inspectors were informed that the RN vacancies resulted in approximately 18 percent decreased nursing capacity. Inspectors were consistently told by staff that the impact of this shortage included staff regularly working double shifts, staff fatigue, and occupational therapists being asked to cover nursing and health care assistant roles on the Unit. 
As previously highlighted, staff shortages – due to staff illness from COVID-19 as well as recruitment challenges – had resulted in reduced bed numbers, to 28 from 35, and this reduced bed number was expected to continue in the near future. 
Data provided by the Unit at the time of my 2019 inspection showed only RN turnover in 2018/19, which was 17 percent. Data for the six month reporting period of February 2022 to July 2022, showed the Unit had an average staff turnover rate of 5.3 percent.
In response to my provisional report, the Ministry of Health advised that staffing challenges are a national issue for mental health services and that they were concerned that staffing shortages have impacted on the safety and treatment of tāngata whai ora. They also stated  that they would continue to monitor this situation with local District Inspectors.  
My Inspectors received mixed feedback from staff about their morale levels. Some staff said they believed that the new senior management team were ‘doing their best’ to move in the right direction, within constraints. Other staff expressed frustration and concern that morale and fatigue issues were impacting on the treatment and quality of care provided to tāngata whai ora. 
A staff member told Inspectors that they believed that morale and fatigue could be impacting the use of restrictive practices, such as seclusion and restraint, because there was less ability to take ‘preventive measures’. 
Seclusion paperwork made reference to staff numbers and fatigue in seclusion practice. As discussed in recommendation two, clinical notes recorded ‘staffing levels’ in a number of instances were compromising the ability to complete timely seclusion room entries. The seclusion panel also queried whether staffing was a factor in the use of seclusion in two separate events: ‘On night shift there is less staff and since [tangata whai ora] was very unpredictable this could be a factor in seclusion.’ and ‘be mindful of night shift staff being tired in early hours of the morning.’
Inspectors were also informed by staff that a number of independent reviews of the Unit[footnoteRef:26] had resulted in some clinical staff feeling ‘damaged’ from the scrutiny. They said this had impacted practices, including being very risk averse: ‘It seems like a lot of restrictive practices are in place for fear of being judged if something goes wrong.’ [26:   	As a result of deaths of tāngata whai ora at the Unit in 2019.] 

Senior management advised Inspectors of a number of steps they had taken to address staff morale, fatigue and staffing shortages. These included reduced bed numbers (as discussed in the Facility facts section of this report), as well as the employment of eight graduate nurses. The Unit intended to maintain the reduced bed numbers while the new graduates orientated to the Unit. Onsite EAP support had also been arranged for staff. 
Senior management also spoke of how they were aware COVID-19 had also impacted staff morale negatively and were experiencing the ‘longer term effects now’. They told Inspectors they were ‘looking at ways of supporting staff resilience’, such as employing a clinical coach and a new nurse educator. Senior management were also actively monitoring the levels of staff working double shifts and placing limits on this. In response to my provisional report, Te Whatu Ora advised that they have taken a number of actions to support staff, including ‘Increased senior leadership roles across the Adult Mental Health team to provide greater oversight, accessibility and support’ and ‘Providing access to supervision for all staff and career progression and planning sessions.’
Te Whatu Ora also advised that ‘the Care Capacity Demand Management approach has been fully implemented in the unit. This includes the formation of a data council to identify and respond to any issues in relation to overtime, sickness and incidents. A variance response management process is also in place, which includes a shift-to-shift indicator board identifying staffing issues and outlining the escalation process to respond.’
I am encouraged by the proactive steps taken by the new senior management team to improve morale and reduce staff turnover. However, I am also concerned at the risks identified that staffing levels, fatigue and morale could be impacting on the treatment and quality of care provided to tāngata whai ora. I therefore make an amended repeat recommendation, that Unit management and Te Whatu Ora ensure that staffing levels do not negatively impact on staff or on the safety, dignity, and wellbeing of tāngata whai ora.
[bookmark: _Toc118284747][bookmark: _Toc170115755]Additional observations from 2022 follow up inspection
I discuss my concerns regarding seclusion documentation earlier in my report, in relation to recommendation four. However, my follow up inspection has also identified additional concerns relating to seclusion and restraint practices at the Unit. 
[bookmark: _Open_seclusion][bookmark: OpenSeclusion]Open seclusion
Seclusion occurs whenever a tangata whai ora is placed alone in a room or area, at any time and for any duration, from which they cannot freely exit.[footnoteRef:27] [27:   	In line with the definition provided in Ngā Paerewa (Ngā Paerewa, NZS 8134:2021).] 

Inspectors saw that clinical notes frequently referenced open seclusion. The Unit’s Seclusion Procedures & Guidelines did not define the practice of open seclusion. Staff described it as a practice where the seclusion room door is opened to allow tāngata whai ora to spend time outside of the seclusion room, alone in the low stimulus area. 
Inspectors were informed that open seclusion was used for a variety of different purposes. These included for reintegration out of seclusion; to enable greater freedom of movement, including access to the toilet; to reduce impacts on other tāngata whai ora in the High Care Area; and as a less restrictive replacement for seclusion that is required for short term safety, such as subsequent to an assault. While access to the low stimulus area for these purposes may be appropriate, information about the practice of open seclusion was inconsistent. 
Clinical leadership at the Unit told Inspectors that open seclusion was a term that they were aware was sometimes used by staff, but was not an accurate descriptor. Some staff told Inspectors that the door exiting the low stimulus area was latched, not locked; while tāngata whai ora were asked not to leave, they were shown the button to open the door if they did want to leave. However, other staff told Inspectors that on occasion a ‘chair with a [person]…’ was placed in front of the door exiting the low stimulus area when a tangata whai ora was in open seclusion. Inspectors heard concerns from staff that tāngata whai ora were not informed that their seclusion had terminated and that they had transitioned to open seclusion, or what this meant: ‘… tāngata whai ora never know when they can come out. Staff could do better explaining when they can come out.’ 
I am concerned that some, if not all, forms of this practice would amount to restraint (in the form of seclusion), but was not recognised as such. Restraint, in all its forms, is a serious intervention with potentially harmful effects on tāngata whai ora. In the limited instances where restraint is used as a last resort, it must be subject to a range of safeguards and authorised on a case by case basis, practised, documented and reviewed appropriately. 
My concerns are highlighted by the following example from the clinical notes of a tangata whai ora, describing that the tangata whai ora could not freely exit open seclusion. I consider this event therefore amounted to seclusion. Of further concern was the use of seclusion (open seclusion) for potentially punitive or coercive purposes: 
Remains in Open Seclusion, requesting to look for [their] property (clothing) - firmly informed that [they are] to stay in Open Seclusion until [time] and [they] can then look for [their] clothes. Noted that [tāngata whai ora] was playing with the lock on the door, rambling on how the lock could be made better, directed to stop fiddling with the lock. Continues to fiddle with the Open Seclusion door making requests, becoming irate when needs are not met, however re-directable.
Open Seclusion ended - firm directions given as to acceptable behaviours, and that [they] would be placed back into Open Seclusion if [their] behaviours escalate.
Restraint, or the prospect of restraint, must never be used, as a punishment, form of discipline or behaviour modification.
In response to my provisional report, Te Whatu Ora stated: ‘It was extremely concerning to read about the practice of open seclusion described to the inspectors. Immediate action has been taken by the Te Whatu Ora – Waitematā senior leadership team to address this, including discussions at staff meetings and ensuring the seclusion review panels monitor documentation and ensure the elimination of the described “open seclusion” practice.’
The Ministry of Health, in response to my provisional, stated: ‘Section 71(2)(a) of the Mental Health Act states that seclusion shall be used only where, and for as long as, it is necessary for the care or treatment of the patient , or the protection of other patients. It is not clear what is driving this practice and I will continue to monitor this with the district inspectors. I expect services to ensure that staff have a good understanding of the Mental Health Act and the rights of tāngata whaiora. I have encouraged services to complete the new Te Pou training modules for the Mental Health Act guidelines. I understand the DAMHS has escalated this issue and has asked the service to address this immediately.’ 
I acknowledge the actions taken by Te Whatu Ora and the Ministry of Health to remedy the situation. 
I recommend Unit management only use seclusion and restraint as defined in law. I expect all staff to have a robust and consistent understanding of the seriousness of all forms of seclusion and restraint and their required safeguards. 


[bookmark: _Toc118378906][bookmark: _Toc170115756][bookmark: _Toc363333016][bookmark: _Toc463356898][bookmark: _Toc463617544]Acknowledgement
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National Preventive Mechanism


[bookmark: _Ref7442173][bookmark: _Toc170115757]Legislative framework
In 2007 the New Zealand Government ratified the United Nations Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). 
The objective of OPCAT is to establish a system of regular visits undertaken by an independent national body to places where people are deprived of their liberty, in order to prevent torture and other cruel, inhuman or degrading treatment or punishment. 
The Crimes of Torture Act 1989 (COTA) was amended by the Crimes of Torture Amendment Act 2006 to enable New Zealand to meet its international obligations under OPCAT. 
[bookmark: _Toc535601753]Places of detention – health and disability facilities
Section 16 of COTA defines a “place of detention” as:
“…any place in New Zealand where persons are or may be deprived of liberty, including, for example, detention or custody in…
(d) 	a hospital
(e)	a secure facility as defined in section 9(2) of the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003…”
Ombudsmen are designated by the Minister of Justice as a National Preventive Mechanism (NPM) to inspect certain places of detention under OPCAT, including hospitals and the secure facilities identified above. 
Under section 27 of COTA, an NPM’s functions include:
to examine the conditions of detention applying to detainees and the treatment of detainees; and
to make any recommendations it considers appropriate to the person in charge of a place of detention:
for improving the conditions of detention applying to detainees;
for improving the treatment of detainees; and
for preventing torture and other cruel, inhuman or degrading treatment or punishment in places of detention.
Carrying out the OPCAT function
Under COTA, Ombudsmen are entitled to:
access all information regarding the number of detainees, the treatment of detainees and the conditions of detention;
unrestricted access to any place of detention for which they are designated, and unrestricted access to any person in that place;
interview any person, without witnesses, either personally or through an interpreter; and
choose the places they want to visit and the people they want to interview. 
Section 34 of COTA provides that when carrying out their OPCAT function, Ombudsmen can use their Ombudsmen Act (OA) powers to require the production of any information, documents, papers or things (even where there may be a statutory obligation of secrecy or non-disclosure) (sections 19(1), 19(3) and 19(4) OA). To facilitate his OPCAT role, the Chief Ombudsman has authorised inspectors to exercise these powers on his behalf.
[bookmark: _Toc535601755]More information
Find out more about the Chief Ombudsman’s OPCAT role, and read his reports online: ombudsman.parliament.nz/opcat.
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