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. INTRODUCTION

1.01 Our General Report recognised that before the Government made final decisions on its
recommendations certain matters would require further examination. This Supplementary
Report embodies the results of that examination. It relates back to the parent text of the
General Report and to the principles we expounded in that report. It should therefore be read
in the light of what is there said and in particular of the principle we saw as central to our
approach - that all official information should be available unless there is good reason to
withhold it.

1.02 It is also appropriate to recall our conclusion in the General Report that the changes in
substance and machinery we recommended call for a legislative foundation. In presenting
the General Report to the Prime Minister our chairman envisaged that a draft Official
Information Bill and associated legislative proposals would be part of our Supplementary
Report. Such a Bill appears in this report with comments explaining the reasons for its
suggested provisions and, we hope, exposing them to considered argument. We found
valuable the method of elaborating our ideas in the form of a draft Bill, which is one
commonly adopted by law reform committees. It caused us to refine and test our concepts
against the concrete and specific language of a Bill.

1.03 Our draft Bill does not in any way bear the imprint of Government approval, and it has
no more standing than other parts of our report.

1.04 In preparing this report we have taken account of overseas developments since our
General Report. We mention especially the progress of the Canadian Bill through the
legislature, the Freedom of Information Bill introduced as a Private Member's Bill in Britain
in January 1981, the reintroduction in April 1981 of the Freedom of Information Bill in the
Australian Parliament and the further contention to which its contents gave rise before its
passing by the Senate in June, and the plans to review the United States Freedom of
Information Act announced by the Reagan administration in May 1981. These developments
have influenced our thinking and assisted us in formulating some provisions of our draft
Bill. Overall, however, we have been confirmed in our view that, although New Zealand
operates within what is called the Westminster system of government, its institutions and
their ambience have a particularity that requires its own solution. This makes it difficult to
align overseas proposals with our own, especially those put forward in the federal countries
of Australia and Canada.

1.05 Public discussion of our General Report has focused principally on two issues, which
have rightly been seen as of major importance. The first is the location of final decisions on
access - should it lie generally with the executive government (as our General Report
proposed), the Ombudsmen, or the courts? The second is the creation of an Information
Authority, standing apart from the Ombudsmen but independent of the ordinary executive.
Its primary roles would be recommending additional categories of information carrying
access as of right, and overseeing progress within the administration towards more open
attitudes and policies. We have not been persuaded that our recommendations on these two
issues were mistaken, and two parts of this Supplementary Report examine in more detail
the implications of our recommendations and elaborate supporting arguments.



1.06 We have also looked more deeply at the administrative machinery to make our
proposals effective, and have described it more fully. In the course of that examination we
have had to give a good deal of attention to certain practical aspects of any policy of greater
access to official information. There may be reasons for not acting on a request for
information quite independent of the general criteria for withholding it. They apply with
equal force to information which everyone would agree can properly be made available. The
part of this report on Administration enumerates these reasons for not granting an
application - for instance that the information sought is not identified with sufficient
particularity; that (in the case of a document) it does not exist or cannot be found; that the
request is frivolous or vexatious; that to provide the information would require substantial
collation or research. Practical restrictions of this kind are found in some overseas
legislation. They are inescapable if a practical and effective system is to be achieved. We
are adamant however that they should not be used as an excuse to withhold information that
is awkward or embarrassing, or simply to serve administrative convenience, or for other
irrelevant reasons. We believe that there will be fair dealing from departments in these
matters. But in any event the provision for review by the Ombudsmen will provide an
effective assurance in this regard.

1.07 One distinction between our proposals and the approach taken overseas lies in the
concept of what constitutes official information. The term “information” is not used in other
legislation, which is written in term of records - notably written documents, but also tapes
and computer entries. This does not however accord with every day usage which we think it
is generally preferable to follow. For the purpose of criminal sanctions moreover the
concept of “information” rather than documents is necessarily used, and we seek a closer
alignment of the two. We have therefore chosen to regard official information in the wider
sense of knowledge held by departments and organisations in their official capacity. This
has had a considerable effect on the detailed drafting of our Bill. Where there is a legal right
of access, however, it will often be in terms of records.

1.08 Our terms of reference did not extend to information held by Parliament, the courts and
judicial tribunals, or local government, and our Bill excludes these institutions altogether
from its ambit. As we indicated in our General Report, we took as our starting point Parts |
and Il of the First Schedule to the Ombudsmen Act 1975 listing departments and
organisations to which that Act applied. But the areas of government activity about which
the citizen can reasonably expect to be informed go beyond those in which the Ombudsmen,
with their particular concern about complaints by individuals about administration, are
involved, and include a wide range of government and public agencies, often termed
guangos. To identify the boundaries of this Act with those of the Ombudsmen'’s jurisdiction
would impose an arbitrary discontinuity in the application of the principle of more open
government which, at best, would lead to illogicalities, and at worst would provide a
tempting cloak under which a substantial section of public activities could be hidden from
public view. We believe that when central government delegates authority or functions to
guangos their information is “official information”, and that when the functions or
operations of such bodies, including those whose activities are principally commercial,
involve in any significant degree an element of Government policy, the Bill should extend
to them.



This element can be assessed in various ways: for instance dependence on central
government funding; nationwide in contrast to local jurisdiction; a statutory requirement to
take note of the policy of, or to heed directions from, central government; or capacity for
central government to intervene in their affairs or to make executive appointments to them.

1.09 We recognise that our view implies a comprehensive coverage which is reflected in
clause 2(I) and the First Schedule to the draft Bill; at the same time there may be marginal
cases for inclusion to which these principles do not give a clear and unequivocal answer. In
these cases Parliament will have to balance the competing arguments in the light of the
particular circumstances. It may well be that the Information Authority, in considering the
application of the Act to various categories of information, and in terms of its responsibility
to review the functioning of the Act, will wish to recommend to Parliament changes in
respect of these particular marginal cases.

1.10 The whole report calls attention to a paradox. We have noted that in country after
country the pursuit of improved access to official information, avowedly positive in
purpose, leads nevertheless to concentration on what information should be withheld or
protected. Discussion develops a negative cast; attitudes become defensive. But the truth is
that this is an inevitable consequence of countervailing forces implicit in information
matters. Our report, of like necessity, pays attention to safeguards and has much to say about
constraints on the availability of official information, ranging down to the practical
considerations of access to official information on a day to day basis.



2. THE LOCATION OF FINAL DECISIONSON ACCESS: THE ROLE OF THE
COURTSAND THE OMBUDSMEN

2.01 Our General Report recommends against giving a general, ultimate power of decision
on questions of access to official information either to the courts or to the Ombudsmen. In
other words, it does not propose the creation of an enforceable right of access in the legal
sense, and to this extent is to be contrasted with the legislation in Sweden and the United
States and proposed in Canada and Australia.

2.02 We do propose giving individuals a right of access to certain specific categories of
information and the operation of the Information Authority may be expected to
progressively extend these categories. Of its nature, this right will be enforceable through
the courts.

2.03 Our draft Bill reflects these recommendations. We recognise that the question where
the final power should lie to release or withhold official information is likely to be one of
the principal areas of contention in relation to any legislation that is introduced consequent
on our report.

2.04 We believe that in the New Zealand context there are convincing reasons not to give
the courts the ultimate authority in such a matter. The system we favour involves the
weighing of broad considerations and the balancing of competing public interests against
one another, and against individual interests. If the general power to determine finally
whether there should be access to official information were given to the courts, they would
have to rule on matters with strong political and policy implications. This is not a normal or
traditional function of the courts in New Zealand, and the judges themselves have shown a
reluctance to embrace it. In the United States the role of the courts in interpreting federal
and state constitutions (including Bills of rights) has always been very different. In Australia
and Canada also, though to a lesser extent, the courts have been involved in the sort of
policy decisions that the interpretation of a written constitution and the judicial review of
legislative Acts entails.

2.05 We do not think that an analogy can properly be drawn with the role of the courts in
deciding disputes about what was referred to as Crown privilege and is now called public
interest immunity, i.e. the claim, usually made by the Crown, that the public interest
requires that information sought in litigation in a court must be kept confidential. There the
proceedings are under the court's control; the issues raised by the litigation. are defined and
specific and are known to the court; the information sought will usually be factual and relate
to a specific decision or action affecting an individual, and will not be of a general policy or
advisory type; the court can assess the value of the information sought to the making out of
the litigant's case; it can weigh the significance of the proceedings; it can limit the release to
the relevant part of the information; and it can impose controls on the use of any information
released for the purposes of the case. (See also, e.g., Commerce Act 1975, sections 9(3) and
15(3)). By contrast a request for official information will generally arise in a much broader
context; the issues to which it relates will not have been defined by the process of litigation;
the specific value of the information cannot be so precisely assessed (indeed it may often be
improper to weigh that); the information sought will frequently extend beyond the factual,
and there will be no official control over the use of the



information by reference to the purpose for which it was sought. Finally, there is a major
difference in scale. Only a handful of public immunity cases come to the courts each year;
no doubt there will be many more requests under the official information legislation. This
has consequences, amongst other things, for the argument concerning the candour of
officials.

2.06 Moreover, it is important to note the limits which the courts themselves recognise in
stating and applying their powers to order the disclosure of information in the face of a
claim that public policy or the public interest requires the withholding of information. First
of all, they have made it clear that when the information is being sought for proceedings in
courts in other countries they will defer to the Government's opposition to disclosure: Rio
Tinto Zinc Corporation v Westinghouse Electric Corporation [1978] A.C. 547 and Gulf Qil
Corporation v Gulf Canada Ltd [1980] 2 S.C.R.39. The country should speak with one
voice, the voice of the executive government. Parliaments in Australia, Canada, the United
Kingdom and New Zealand have each taken action supporting such executive opposition to
the disclosure of information relating to a range of international commercial activity.
Secondly, the courts have indicated limits as well on their powers to require disclosure in
litigation before them. It is not easy to determine these limits or to predict exactly how the
courts will exercise their powers and discretions. Recent decisions of the Court of Appeal in
Tipene v Apperley [1978] 1 N.Z.L.R. 761 and Environmental Defence Society Inc. v South
Pacific Aluminium Ltd, C A 59/81, judgments of 24 and 26 June 1981, and the judgments
referred to in those cases, show that the law is still being developed. The cases are generally
favourable towards disclosure of Crown documents in legal proceedings and emphasise a
positive role vested in the courts to balance the two competing interests: that of the courts
having relevant evidence, and that of the state in keeping the particular information secret.

2.07 The courts temper that positive role by reference to the content and class of the
documents sought. They once, for instance, indicated that they would not, in the face of a
Minister's certificate resisting disclosure, order the discovery of Cabinet documents. That is
no longer the law (although no court in New Zealand or the United Kingdom has yet
ordered discovery in such a case, they have gone as far as inspecting the documents
themselves). It probably still is the law, however, that the Minister's certificate in respect of
highly sensitive diplomatic or defence papers or papers concerned with the safety of the
realm would be regarded as virtually decisive: the courts are not in a position to pass
judgment as to the prejudice to the public interest in such cases. And the cases suggest that
the disclosure (and even the inspection for the purposes of disclosure) of Cabinet papers will
be rare.

2.08 Those who favour depriving the executive government of the power to decide have
tended to deny the concept of ministerial accountability to Parliament as a practical reality
in recent times. However, we believe that in this context the criticism is fallacious.

2.09 It is quite true that the modern tradition in New Zealand (and perhaps to almost the
same extent in Britain) is against a Minister's resignation for errors or maladministration in
his department. It is also true that executive solidarity and collegiality, together with the
effect of what for 50 years has been in effect a two-party system, ensures that no



motion of no confidence in a Minister can succeed in ordinary circumstances. If New
Zealand moves away from a two-party system that might change. In any event, however, we
do not see the consequences of accountability as being of the essence of the matter.

2.10 A Minister is and remains answerable in a way no one else can be. He is elected to
Parliament under a system where the party having the greatest number of seats in Parliament
habitually forms the Government - it is unreal to suggest that New Zealand voters simply
elect members and not Governments - and must submit himself to re-election every three
years. Judges and Ombudsmen are neither elected by nor are they accountable to the people.

2.11 A Minister is liable to be questioned in Parliament about the administration of his
department and he must respond to criticism. In short, he must defend himself in a public
forum. A Minister takes responsibility if not always, as in a well-known remark, blame.

2.12 It has become common in recent times to decry the executive and to reiterate the
suggestion that its power has increased, is increasing, and ought to be diminished. Whether
that be so or not, we stress the legitimacy of the executive function as an equal branch of our
policy with the legislature and the judiciary. The government has a role to perform, and if it
cannot perform that role properly and effectively it is the people and the country that will
suffer. If the electors do not approve of a Minister's or Government's action, they can vote
the Government out of office at the next election or show their displeasure in any earlier
by-election. The knowledge of this is likely to make any Minister responsive to public
concern and criticism. There is no equivalent sort of sanction against a court that makes an
unwise decision or one that is injurious to the public good. The same applies to an
Ombudsman. These institutions are rightly independent of the Government but with the
effect that they cannot be made answerable for their individual decisions. Nor are they
necessarily equipped to weigh competing policy considerations and form consistent
judgments in that area.

2.13 Whatever the courts may do, a Minister is ultimately responsible for the administration
of his portfolio. If the court made a mistake and the release of information did prove
harmful to the public interest or the citizen, it would be the Minister and not the court who
would have to pick up the pieces.

2.14 Contrary to some suggestions that have been made, we do not see our recommendation
that the responsible Minister should have power to override the finding of an Ombudsman
as in any way impairing the effectiveness of the review procedure we propose, or enabling
the maintenance of some sort of “censorship”. We see no contradiction here. The
Ombudsman could normally indicate the nature and subject-matter of a document without
disclosing the contents, and it is only in the very limited areas of national security and law
enforcement that he would not be free to do the former. Moreover, we draw attention to the
fact chat under our proposals the finding of an Ombudsman will have a somewhat higher
status than in the Ombudsmen Act itself, where his conclusions are merely
recommendatory. In terms of our draft Bill his formal recommendations would be binding
unless overidden by a Minister (but not by a public servant) in accordance with a formal
procedure. Our draft Bill proposes (clause 31) that where a Minister declines to accept an
Ombudsman's recommendation, the decision, the ground for it, and
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(except where that ground is national security) the source and purport of any advice on
which it was based should be published in the Gazette. With organisations not directly
responsible to a particular Minister, we propose that the power to reject a recommendation
should be vested in the Prime Minister. In practice, as happens at present, we would expect
the great majority of complaints to be resolved by the process of departmental
reconsideration and of discussion between a department and the Ombudsmen. Formal
recommendations are not now often made, but in any event an Ombudsman's view carries
and is known to carry a very high persuasive character. We believe that it would do so in the
information area also. However, we are convinced that the executive government must in
the public interest retain what we call a power of veto, although it would doubtless be
invoked only in compelling circumstances.

2.15 Nor should the part to be played by the courts under our proposals be minimised. We
have recommended that an Official Information Act should enact the principle that official
information is to be available to the public except where there are good reasons to the
contrary. Certain reasons will be conclusive, e.g., prejudice to defence, international
relations, and law enforcement. Others are relative. They are criteria to be taken into
account but not conclusive in deciding whether there is a good reason to withhold particular
information, e.g., individual privacy, commercial confidentiality, protection of public health
and safety, and the maintenance of the effective conduct of public affairs through the free
expression of opinions between officers of the Government. They must be balanced against
the general public interest.

2.16 These criteria are expressed in general terms. They will thus allow room for
interpretation and permit flexibility. On the other hand, they are limited and specific. They
are intended to be exhaustive; other grounds for withholding information will not be
recognised, except for different kinds of reasons-for example, that the document is not
identified with reasonable particularity; that the document does not exist or cannot be found;
that the request is frivolous or vexatious.

2.17 The grounds that will or may constitute good reason for withholding information will
be legal criteria. They will not simply be pieties. Departments and other agencies, Ministers
and the Ombudsmen will be obliged to deal with requests for access in accordance with
them. The individual will not, with exceptions as noted above, be able as of right to have
access to a particular document but he will be entitled to have his request for that document
determined in accordance with the presumption of access and the criteria applicable in the
particular case.

2.18 In the result, the executive (and the Ombudsmen on review) will have a discretion in
the sense of freedom to judge that in terms of the criteria a request for a document can
justifiably be refused. The courts will decline to substitute their own judgment for that of
officials, Ministers or Ombudsmen. Nonetheless, as courts have often insisted, a discretion
of this kind is not arbitrary. An official will not be free to decline a request for access except
on the grounds stated. At least if he is challenged, he will have to say on what basis access is
denied. If he is acting within the statutory criteria, his conclusion will prevail as far as the
courts are concerned unless it is one that could not reasonably be reached. It would not be
enough for an official to say that the release of a document will
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prejudice the substantial economic interests of New Zealand, or the health and safety of the
public, if the release could not on any reasonable view have that effect.

2.19 As we have said, however, there are areas where the courts recognise that they are not
qualified to pass judgment as to prejudice to the public interest. Defence, security and
international relations are certainly among these areas.

2.20 Subject to that, the courts will ultimately determine whether executive decisions are
made within the terms and principles of the Act, as indeed they do in respect of other
executive decisions made under statutes. We mention as examples the decisions of the Court
of Appeal holding ministerial decisions invalid in Takaro Properties Ltd v Rowling [1975] 2
N.Z.L.R. 62; Fiordland Venison Ltd v Minister of Agriculture and Fisheries [1978] 2
N.Z.L.R. 341, and Daganayasi v Minister of Immigration [1980]2 N.Z.L.R. 130.

2.21 Procedurally, an individual aggrieved by a refusal to give him access to an official
document could apply to the High Court for judicial review under the Judicature
Amendment Act 1972. This proposition is however complicated by our recommendation
that the Ombudsmen should have power to review such decisions on complaint. Should the
individual have an alternative? What of a third party (e.g. a commercial interest) wishing to
argue against access, what in the United States is referred to as reverse freedom of
information? There is some reason for supposing that the court might decline an application
by an aggrieved individual to review a decision denying access on the basis that the law
gives a right of recourse to the Ombudsmen, and that this procedure should be pursued. This
uncertainty should be removed, and our draft Bill attempts to do so.

2.22 Different considerations apply where a third party objects to a document being
disclosed, e.g. on grounds of invasion of his privacy or breach of commercial confidence.
We do not propose that a third party should be able to resort to the Ombudsmen under our
proposed legislation with a claim that access has improperly been given. Accordingly we do
not wish to limit his right of recourse to the courts.

2.23 Our draft Bill proposes therefore (clause 33) that where under the Act a complaint lies
to an Ombudsman against a refusal to disclose information, no application to the court for
judicial review, declaration or other remedy may be made by or on behalf of the person
aggrieved until an Ombudsman has received and determined that complaint.

2.24 Suppose, however, that a complaint of denial of information is duly made to an
Ombudsman who decides not to uphold it. This would appear to be a “statutory power of
decision” within the meaning of the judicature Amendment Act 1972 and would therefore
be open to challenge on the ground that it was made “without jurisdiction”. Moreover, the
privative provision of the Ombudsmen Act (section 25) is not now normally used in
legislation. Our Bill does not contain it. The proceedings could therefore be reviewed also
on grounds of “error of law on the face of the record”. (The two grounds for intervention
overlap; we do not embark on a discussion of the complexities and uncertainties of the
developing law on this issue.)

2.25 Although in the absence of special legislative provision, any veto by a Minister of an

Ombudsman's finding would itself be subject to judicial review, we stress that in the
ordinary course such an application for
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review would be most unlikely to succeed. The courts allow Ministers almost complete
freedom in what would obviously be a policy area; they will not enter upon the question
whether an executive policy, or a policy decision, is wise or is in fact in the public interest.
If, however, it was shown that the Minister had misdirected himself on a question of law or
taken irrelevant matters into account his decision could be held invalid. This could occur for
instance if he departed from the criteria laid down in the Act.

2.26 In short we do not share fears either that the Ombudsmen's power of review would be
ineffective, or that public servants and the executive would be “above the law” in
responding to requests for information. Our recommendations as we see them give full
recognition to the rule of law, while preserving a proper degree of autonomy and freedom of
decision for the Government.

Addendum by Professor Keith, Mr Cameron and Mr Iles

Access to Official Information by Litigants

2.27 Parties to litigation in the courts can usually obtain access, by the use of trial processes,
to the documents and other information which are relevant to the issues in dispute in the
case. The Government is in general subject to those processes. So, section 27(l) of the
Crown Proceedings Act 1950 establishes, in accordance with the general principle
underlying that Act, that, in relation to the discovery and production of documents and the
answering of interrogatories, the Crown as a party to civil proceedings is in the same
position as a private litigant.

2.28 This proposition is, however, subject to two important limitations. First, a proviso to
section 27(l) provides that the proposition is “without prejudice to any rule of law which
authorises or requires the withholding of any document or the refusal to answer any question
on the ground that the disclosure ... or the answering ... would be injurious to the public
interest”. This proviso is designed to preserve what was previously referred to as Crown
privilege and is now referred to as public interest immunity. That body of law, adverted to in
paragraphs 2.05-2.07 above, requires the court, in deciding whether to require the disclosure
of evidence, to weigh the public interest in the administration of justice in having relevant
evidence available, against the public interest in having that information kept confidential.
As we have already indicated, the courts have increasingly asserted their role in weighing
the factors and have narrowed the areas of immunity. They have done this within the scope
of the legislative provision. We propose no change to that legislation. Recent legislative
attempts to deal with it appear to us either to do no more than restate the broad competing
interests that the courts must in any event weigh under the present law, or to introduce
undesirable restrictions on the powers of the courts.

2.29 We do consider however that the second important limitation on the scope of the
principle of disclosure set out in section 27(1) does require legislative change. That
limitation arises from the definition of “civil proceedings” in section 2 of the Act. The
definition excludes from the effect of the Act and accordingly from the obligation to make
information available, proceedings “in relation to habeas corpus, mandamus, prohibition, or
certiorari or proceedings by way of an application for review under Part I of the Judicature
Amendment Act 1972 to the extent
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that any relief sought in the application is in the nature of mandamus, prohibition, or
certiorari”. The Court of Appeal has very recently indicated that in some proceedings under
the judicature Amendment Act 1972 discovery can be obtained under section 27(1):
Environmental Defence Society Inc v South Pacific Aluminium Ltd, CA 59/81, judgment of
15 June 1981.

2.30 Notwithstanding that decision, it is clear that the Crown can claim a substantial
immunity in an increasingly important area of litigation. We consider that this is
undesirable. It means that the Crown can put to one side the whole recent and widely
accepted development of the law of public interest immunity, for most major challenges to
the exercise of governmental power turn on proceedings of the kind excluded or arguably
excluded from the operation of the Act. This is so, for example, of the three Court of Appeal
decisions referred to in paragraph 2.20 above. In practice the Government appears often to
make the relevant material available. But it need not. The private individual should not have
to be dependent on the goodwill of the other party to the litigation in making out his case.
He is not so dependent in other areas of civil litigation against the Crown. The basic
principle of the Crown Proceedings Act - that subject to the first limit already noted the
Crown should in general be in the same position as other litigants so far as the discovery of
documents is concerned - should be applied in its full extent. We accordingly propose an
appropriate amendment to section 27 of the Crown Proceedings Act 1950 (see clause 72(1)
of the draft Bill).

2.31 There is one further limitation on the obligation of the Government to make
information available. Section 27(3) of that Act provides that, without prejudice to the
proviso to section 27(1) referred to above, any rules made for the purposes of the section
shall be such as to ensure that the existence of a document will not be disclosed if, “in the
opinion of a Minister of the Crown, it would be injurious to the public interest to disclose
the existence thereof”. Such rules have been made.

2.32 We accept, as the draft Bill indicates in a related context (clauses 8 and 26) that, in
some security areas, including crime prevention, the Government must be able to refuse to
answer questions about the very existence of files or documents. We are however concerned
about the width of the wording of the provision. Its purpose is essentially that of section 20
of the Ombudsmen Act 1975 and we accordingly propose a similar wording (clause 72(2) of
the draft Bill).
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3. THE INFORMATION AUTHORITY
INTRODUCTION

3.01 The scheme we have proposed in our General Report provides for the division of
responsibilities among three institutions:

(1) The State Services and other public bodies, which must apply the legislation on a day
to day basis, with the State Services Commission - through an information unit - having
an advising and co-ordinating role.

(2) The Office of the Ombudsmen, whose function will be to deal with complaints by
individuals aggrieved by a refusal to provide a specific piece of information.

(3) An Information Authority, with the principal functions of recommending regulations
enlarging the categories of information to which access may be had as of right, and
responsible to Parliament for keeping the operation of the Act under review.

3.02 We see these roles as essentially distinct, while recognising that they undoubtedly
impinge on each other. Our concern has been to make the greatest practicable use of existing
institutions and agencies. One approach would have been to give all three functions either to
the State Services Commission or to the Ombudsmen. For different reasons we do not agree
with either course, nor do we think it would be acceptable. Alternatively it would have been
possible to confer all three functions on an enlarged Information Authority with an
administrative division, what might be called a grievance division, and a judicial or
regulatory division. This is open to the serious objection of creating a large and possibly
unwieldy new organisation, which could give rise to a confusion of jurisdictional boundaries
with the State Services Commission and the Ombudsmen in respect of what are really quite
different functions. Instead we have proceeded in accordance with an administrative
application of the proposition “entities ought not to be multiplied beyond necessity”.

FUNCTIONS

3.03 In our General Report we proposed the following functions for the Information

Authority.

(1) A regulatory function: to receive submissions, and conduct hearings; to establish
guidelines and criteria for administrative action; to define and review categories of
information for the purposes of access and protection;

(2) A monitoring function: to keep under review the Official Information Act and other
legislation and practice in the general information field and to recommend changes to
the Government or other appropriate body, and to report to Parliament;

(3) In the field of personal information:
(d) to keep under review, and make recommendations on, means and procedures by
which individuals can find out what personal information relating to them is held

by any department or organisation to which the Official Information Act applies,
and can require incorrect information to be removed or corrected; and
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(4)
©)
(6)

(b) on the reference of the responsible Minister, to examine existing or proposed
powers of such a department or organisation to require individuals to supply
personal information about themselves or any other person, and to make
recommendations on whether such powers are proper and reasonable; and

(c) to inquire into the use of personal information held in any such department or
organisation by that or any other department or organisation for purposes other
than the purpose for which the power to obtain the information was conferred, and
to make recommendations on means and procedures to prevent any improper use
of such information for other purposes.

To review the protection accorded by existing special statutes: paragraph 90;
To examine aspects of archival problems relating to declassification: paragraph 89;

Tentatively, to examine the question of the fair and accurate presentation of
information by the news media: page 7.

3.04 Of these we regard the first two as of primary importance. The second, the overseeing
function, could possibly be performed by someone else, e.g., the Chief Ombudsman. We
expressed the view in our General Report, and we again emphasise, that no existing
institution or person could appropriately and adequately carry out the responsibility for
“systematically enlarging the range of information that is available to the public”. This
function is central to the gradualist approach we have recommended.

3.05 There are two alternatives to this approach.

(1)

(2)

To attempt to define in legislation exhaustively and in some detail what information
must not be or need not be disclosed. This would be a difficult, invidious and certainly
time-consuming task. It would tend to create a rigid system, whereas we consider that
the rules should be capable of being moulded to an environment of changing attitudes
and views. For us, or for another body, to suggest detailed a priori answers would be
unlikely to succeed. It would call for the very sort of consultations, discussions and
examinations over a substantial period that we see as the task of the Information
Authority. We note that in Australia, which has tried to legislate on a once for all basis,
there has been contention and delay.

To leave matters entirely to the application of broad criteria (such as those we have
ourselves proposed) and decide their application and interpretation on a case by case
basis. We see substantial disadvantages in this. The clarification of difficult and
marginal areas would depend on whether a person chose to complain about a
representative decision in that area. In the short term at least it might be difficult to
ensure consistency” And not least, key rulings might tend to be made in an atmosphere
of controversy surrounding a currently vexed political issue; access to information
would become incidental to the real argument.

3.06 Some of these reasons weighed with us in deciding not to recommend that what we
have called the “regulatory” function should be given to the Ombudsmen. But there are
other reasons, both of principle and practice.
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In our opinion the quasi-judicial, quasi-legislative role we propose for the Information
Authority, dealing with general categories and not individual cases (and often as we see it at
the instance of departments or organisations), would be incompatible with the accepted
status of the Ombudsmen as the citizen's watchdogs and representatives. Moreover, the sort
of balancing between public interest and individual wishes called for by a rule-making role
might adversely affect the public image of the Ombudsmen as the individual's “grievance
men”. On the practical side the regulatory function we propose for the Information
Authority may well occupy an appreciable proportion of their time if it is to proceed at a
pace which might satisfy public expectations, and sufficient to bring it near to completion
within a reasonable period of years. This would certainly be difficult for the Ombudsmen
except at the expense of their primary role of receiving complaints and making
recommendations on administrative acts and decisions affecting the citizen.

3.07 Before examining in greater detail the composition, procedures and powers of the
Information Authority we sound two cautions.

3.08 First, we stress that in our General Report we have aimed at making the procedures, the
working and the operation of the apparatus we propose as simple and informal as the nature
of the case allows. We believe that it should be such as to be readily understood and applied.
There has already been some criticism (though we believe it to be misplaced) that it is
unnecessarily elaborate. In our recommendations we have provided for the progressive
expansion and clarification of areas of accessible information rather than for an immediate
definitive code of exceptions to a general right of access. That gives a sufficient measure of
flexibility and gradualism. We would be reluctant to see further refinements and
qualifications superimposed on it.

3.09 Second, we repeat our conviction that the Information Authority should not simply
select areas and categories of information for examination in response to the immediate
pressure of enthusiasts or crusading groups. Dispassionate decisions are difficult in such an
atmosphere. On the other hand the Authority should be required to address itself to practical
issues and problems where there is a real call for greater information, or where a close
balance of competing considerations (e.g., between individual privacy or commercial
confidence on the one hand and the general public interest on the other) and the topicality of
the subject-matter makes clarification desirable. Indeed we hope that the Authority's work
may be able to anticipate areas of contention. We have it in mind that the initiative for a
good deal of the Authority's regulatory work will come from departments and from
organisations to which the Act applies.

COMPOSITION

3.10 In our General Report (paragraph 113) we envisaged that for the first few years the
members of the Information Authority would be working on a full-time basis or something
close to it. Legislation creating boards and tribunals does not customarily specify whether
members should be appointed on a full-time or part-time basis, and our draft Bill does not
touch on the point. We do not in fact regard the issue as a fundamental one. If Parliament
and the Government wish for a more measured approach, or believe that the work likely to
be generated at the beginning of the Act's operation need not take up the greater part of
members' time,
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they may well decide in favour of part-time appointments. We do no more than reiterate our
judgment that the task the Authority must perform is a large one, and that the speed with
which it is accomplished will depend on the time that the chairman in particular can give it.

3.11 We also suggested (paragraph 108) that the chairman of the Authority should have
legal qualifications. We are convinced that in this quasi-legislative field an understanding of
legal and constitutional principles is important. The chairman should also be manifestly
above sectional interest (especially as the other members are to have a background and
experience on the supply and demand side of information policies respectively) and should
in the wider sense of the term be judicially minded. We recognise that a legalistic or an
unduly technical approach would damage the Authority's work, but venture to hope that this
would not necessarily be the result of having a chairman with legal qualifications. What
really matters is the overall quality of the members of the Authority.

3.12 The Authority would appoint its own staff. Their number would be determined by the
Minister of justice and their salaries and conditions of employment should be determined by
agreement between the Authority and the State Services Commission, or in the absence of
agreement, determined by the Minister of Justice. The Authority's staff would not as such be
members of the public service but some of them might well be on secondment from that
service.

INFORMATION CATEGORIES

3.13 There are various possible approaches to the task of extending the body of formally

available information.

(@) The categorisation could be based on areas of interest, e.g., environmental studies or
economic analyses.

(b) Alternatively, the basis could lie in types of documents, for instance option papers,
consultants' reports, reports on safety tests.

(c) Adgain, an examination could be made on an organisation basis, e.g., documents held by
the Ministry of Energy or by the Planning Division of the Ministry of Works and
Development. We see a particular value in this approach in relation to information held
by quasi-governmental organisations such as Air New Zealand or the Accident
Compensation Corporation.

We do not think that any of these methods of approach are exclusive, and there are other

general subject-matters which overlap these approaches. For example:

(d) What documents and information relating to import licence applications and decisions
should be available to the public? (Where is the line to be drawn between commercial
confidentiality and the interests of the wider commercial community and the public.)

(e) What information relating to public servants should be available to the public? (Where
should the line be drawn between individual privacy, which encompasses the privacy
of individuals as employees, and the proper interest of the public in knowing the
qualifications and remuneration of persons paid from the public purse? In drawing that
line, the Authority would take into account the fact that the community as well as the
public servant has an interest in ensuring
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that the citizen's normal expectation of privacy is not diminished for the public servant
to the extent that able people are deterred from entering or remaining in the service.)
This is one example of an area where a clear set of principles and rules could well be of
practical value.

() What information ought to be available, either to the public or to persons having a
special interest, concerning offenders detained in penal institutions? (The lines here are
complex ones between the privacy of inmates, the community interest in rehabilitation,
the safe custody of offenders, the safety of individuals, and more general public
interests.)

3.14 These examples are of course no more than instances of categories that might be
brought before the Information Authority. We are not saying that they are the most
important, or should necessarily receive a high priority.

3.15 We do not suppose that the draft regulations recommended by the Information
Authority will necessarily amount simply to a statement that a certain class of information
shall be available to the public. They may for instance provide rules as to the approach to be
adopted in marginal cases or for resolving conflicts between criteria. In other cases, a degree
of detail and refinement may be called for. Thus the Authority might perhaps conclude that
documents on a particular subject should be available with defined exceptions, that some
documents within a class should be available to persons having an interest but not to the
public at large, that some should be available after but not before a decision, and so on. If
this seems an over-elaborate approach, we stress that the practical problems that arise in this
area are not susceptible to simple answers. Our hope is that as Ministers, officials and the
public become accustomed to a more open regime, restrictions and qualifications will less
frequently be sought and less frequently imposed, and additional areas willingly opened up.
That indeed is the essence of the approach we have taken.

3.16 Should the Authority be empowered specifically to issue guidelines as an alternative to
regulations? There are attractions in such a concept but there are also objections of
substance. One concerns the status of such guidelines. The Act will itself lay down criteria
for withholding information and any guidelines issued by the Authority would have to
operate within and be subject to these. Would they amount to no more than interpretations;
and if so should an administrative authority be given power to exercise what is a traditional
judicial function? Another problem is the extent to which guidelines would be binding on
departments, and in particular on the Ombudsmen. If they were to bind the Ombudsmen that
would seem to subordinate the Ombudsmen to the Authority. We do not think that would be
appropriate, and it is far from our intention. If not, invidious difficulties would seem to arise
for departments and organisations, caught between a guideline promulgated by the
Authority and a possibly conflicting view taken by an Ombudsman. If departments in turn
are not obliged to apply these guidelines, what is to be their status?

3.17 It does appear to us, however, that some of the advantages of guidelines without the
problems could be achieved by empowering the Authority (as we have suggested in
paragraph 3.15 above) to recommend the making of regulations laying down principles.
They would indicate how certain questions should be resolved but would still require a
degree
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of discretion in their application to individual cases. They might state criteria for resolving
competing policy considerations. Since they would have the force of law, conflict with the
jurisdiction of the Ombudsmen would not arise.

PROCEDURES

3.18 Subject only to broad political and financial controls, the Information Authority should
be master of its own business. Thus, if requests for opening up or clarifying additional areas
of information are too numerous to be dealt with quickly, the Authority should be able to
settle the priorities for itself. It should be receptive to outside requests; equally it should
have regard to suggestions from government departments and organisations. The experience
of the Ombudsmen may well indicate fields that need attention. In addition the Authority
should be able to take up categories of its own motion.

3.19 Thus, arising either from its own knowledge or from representations made to it, the
Information Authority would give notice of its intention to review the question of access to
official information of a particular nature, e.g., reports on the testing of commercial
products. Submissions should be called for and the Authority should be able to take account
of the experience of the Chief Ombudsman and the State Services Commission. Private
individuals or organisations would be entitled to make submissions; group representation
should be permitted and encouraged. The Authority should have power to seek comments
from government or public organisations, and should have power to subpoena witnesses and
require the production of files and other papers. It should, we think, normally work in
private, as do the Ombudsmen and the Securities Commission, but it could decide to hold
any part of its proceedings in public.

3.20 There should be a power (but not an obligation) to hear persons who have made
submissions. We do not envisage that there would be need for legal representation or for
formal cross-examination, and generally we are concerned that the Authority should go
about its business in a practical and informal fashion.

3.21 We have considered the possibility that the Information Authority should be able to
recommend what might be called temporary orders that would have effect for a limited time
or until further review. The idea is that their practicality could be seen and judged in the
light of their own operation. This, it can be argued, could provide a trial period in which
unsuspected problems or anomalies could be brought to light and the original decision
modified without any actual rights of access being taken away. We do not favour this
approach. There is always in the conduct of public affairs some danger that even carefully
considered legislation or rules will not work as well as intended, or will create unforeseen
problems. This is not usually seen as justifying “trial laws”. That concept does not appeal to
us. The procedure described would import a large measure of uncertainty in its operation
and status. There is a limit to the refinements of gradualism, and we recoil from adding yet
another temporal and procedural dimension in the form of these provisional orders.

3.22 What we do favour is a procedure comparable with that required under section 70(3) of
the Securities Act 1978, which is as follows:
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“(3) Before making any recommendation for the purposes of subsection (1) or subsection
(2) of this section, the Commission shall -

“(@ Do everything reasonably possible on its part to advise all persons and
organisations, who in its opinion will be affected by any Order in Council made
in accordance with the recommendation, of the proposed terms thereof; and give
such persons and organisations a reasonable opportunity to make submissions
thereon to the Commission; and

“(b) Give notice in the Gazette, not less than 14 days before making the
recommendation, of its intention to make the recommendation and state briefly
in the notice the matters to which the recommendation relates; and

“(c) Make copies of the recommendation available for inspection by any person who
so requests before an Order in Council is made in accordance therewith:

“Provided that this subsection shall not apply in respect of any particular
recommendation if the Commission considers that it is desirable in the public
interest that the recommendation be made urgently:

“Provided also that failure to comply with this subsection shall in no way
affect the validity of any Order in Council made under this section.”

3.23 There are other precedents such as the reports of the Representation Commission under
section 18 of the Electoral Act 1956 and the procedure for adopting and revising town
planning schemes under the Town and Country Planning Act 1977.

3.24 We do not see any need in this field to copy the provision in the Securities Act for
recommendations to be made without consultation in emergency cases. We therefore
recommend that the Information Authority should in all cases be required to give notice and
to circulate drafts of proposed regulations to departments and others likely to be affected.
The dissemination of these drafts will provide a means by which the Authority can acquaint
those likely to be affected with their tentative conclusions and obtain their reactions.

3.25 We stress that we do not imagine that the principles and rules enacted at the instance of
the Information Authority will be immutable. If the rules applicable to a particular category
of information cause serious problems there should be a ready means for their review. The
Information Authority with the watching function we have proposed for it will be well
placed to undertake this responsibility.

3.26 It is important as we see it that the Information Authority should take advantage of the
knowledge possessed by the State Services Commission, the Ombudsmen, departments and
organisations of any problems they encounter in the administration of the Act. This is one
means by which the Authority can carry out its wider function of keeping the working of the
Act under review. To take just one example, if an organisation or department believed that a
particular decision on access to its information, although perhaps within the terms of the
Act, could substantially impair some aspect of its operations, it could so advise
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the Authority. The Authority, if it considered the concern justified, would doubtless draw
attention to the issue in its annual report (or if need be in a special report) to Parliament and
suggest that an amendment be considered. We believe that this power in the hands of an
independent body will introduce a useful flexibility that would be absent from a hard and
fast approach such as other countries have taken.
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4. ADMINISTRATION

4.01 Our General Report (paragraph 92) reasoned that the process of opening up required a
set of arrangements, or apparatus, which would:

= e capable of pursuing the principle that information is to be made available unless
there is good reason to withhold it, and of reconciling the interests which require
protection;

= get action under way very soon;

= provide an assurance of deliberate and programmed forward movement;

» be simple in structure and sparing in resource demands;

= De flexible and adaptable both in form and method.

We have recommended that an information unit be set up within the State Services
Commission to have responsibility for effecting our proposals. It must be recognised that
legislation which provides for more liberal release of information upon application from the
public will have a considerable impact on existing administrative procedures, expenditures
and the allocation of staff time. This part of the report examines the adjustments needed if
departments and other organisations are to fulfil their obligations under the proposed
legislation. In the process we indicate the roles of the various bodies in helping to improve
communication between departments and organisations on the one hand and the public on
the other.

4.02 Our discussion of administrative matters with permanent heads of government
departments identified several factors which have confirmed the view that the progressive
approach to the opening-up process would be the most appropriate.

= There is a large and growing volume of information available to the public. Initial
administrative changes should therefore be mainly concerned with making the
public aware of what information is already available and where to obtain it.

= There is already a trend towards openness. What is required is a more uniform and
enhanced expression of this trend. Legislation will go some way to achieve this, but
the encouragement of an attitude and practice of openness among officials will be a
gradual process.

= |t is impossible to predict how great the demand for information will be, but the
impact is certain to vary from one department to another. Some may need to
develop new, or expand existing, procedures to effect an increased flow of
information. In others there may be no need for such changes. Only experience
following the new legislation will indicate to departments and other organisations
the extent and nature of the changes.

= Many departments and organisations already have well developed procedures for
handling information enquiries and for canvassing options in public; some have
developed skills in particular areas such as staff training, public relations and
publicity. Relevant skills could usefully be brought together as a pool of advice for
those organisations subjected to new demands on their resources. Careful
disposition of existing experience and expertise should
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lessen the need for the establishment of additional staff positions and help relate the
supply of information to the demand from the public.

THE INFORMATION UNIT

4.03 The information unit could be set up before an Act was passed or took effect. It would
itself have no statutory identity, but would consist of 3 or 4 staff within the State Services
Commission. The unit's functions would be to stimulate change in public sector attitudes
and practices, help set administrative changes in motion and overcome the practical
problems of responding to information demands. These functions fit naturally in the State
Services Commission and would in due course be absorbed into its usual review, training
and management services functions.

4.04 Section 11 of the State Services Act 1962 provides, in certain conditions, for the
extension of the advisory and review functions of the State Services Commission to
organisations outside the public service. It would be within the spirit of these provisions if
the Act expressly empowered the State Services Commission to assist and advise
organisations covered by an Official Information Act.

4.05 The head of the information unit should be of sufficient seniority and experience to
speak with some authority on the implications and means of implementing the legislation;
other members of the unit could usefully combine experience in staff training, management
services and public relations. While the unit would operate and be staffed as a section of the
State Services Commission, it would maintain close contact with the Information Authority.

Identification, Production and Distribution of Basic | nformation Aids

4.06 The evidence of a number of groups and individuals who appeared before the
Committee has demonstrated clearly that many people, particularly those outside
Wellington, feel hampered in their desire to become more involved in public affairs by an
inadequate understanding of the government machine, and even of what information is
available and where to obtain it. This lack has also been apparent overseas, where Acts or
Bills have required the preparation and publication of various directories and indexes to
facilitate the public's approach to departments and agencies.

Directory

4.07 It is proposed in our General Report that the information unit co-ordinate the
preparation of basic information aids. The first of these, a directory of government and other
organisations covered by the Official Information Act, could be prepared in advance of
legislation and distributed widely throughout New Zealand. The directory, which would be
an expanded version of the handbook “Statutory Functions and Responsibilities of New
Zealand Government Departments” first published by the State Services Commission in
1979, would contain information on:
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= the organisation and responsibilities of each government institution, of such
associated activities as advisory committees attached to those institutions, and of
statutory and allied bodies.

= decision-making or other powers affecting members of the public.

= particulars of any arrangement which exists for consultation with or representations
by the public.

= the principal publications of each department or organisation.

= the designation and address of the appropriate officer in each department or
organisation to whom requests for information should be sent.

4.08 To ensure that the directory is widely available, it is recommended that members of
Parliament, Post Offices (926 permanent and non-classified Offices) and libraries (163 local
authority and 694 small community libraries) be used as outlets. The directory should be
self-contained and should not impose extra duties on Post Office staff, who would hold the
directories as part of their normal service and would not receive specific training in their
use.

4.09 Changes in the way information is held are inevitable over the next decade. But it is
important that these changes are made with the objects of freedom of information in mind.
The development of electronic storage will have a significant impact on the practicalities of
access to, and keeping of, information. After the directories have been in use for a period, it
may therefore be necessary to review this method of holding primary information.

Departmental Lists

4.10 The directory discussed above would eventually contain, or be used in conjunction
with, lists of categories of documents or material held in each institution. These detailed lists
should be prepared in departments and organisations, and the information unit would advise
on their preparation. The Information Authority, in accordance with its monitoring function,
should comment from time to time on the lists. Some departments, as part of their
submissions to the Committee, have already done a good deal of work on this which could
be used by the information unit as a basis of advice to other departments and organisations.

Index to publications

4.11 In addition to departmental lists, there is the need, which has been emphasised to the
Committee by librarians, for a complete and up-to-date index of government publications,
including material which is not strictly departmental. The information unit should pursue
with the Government Printer and the National Librarian the possibility of compiling such an
index.

Depository Libraries
4.12 There is a considerable flow of official information published by the Government

Printer, departments and agencies. This takes many forms: some is technical or caters for a
specialised audience and therefore has a
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ready-made distribution; other material, like the “Road Code”, is designed for general
dissemination. However, there is an output of printed matter (apart from Parliamentary
material of various kinds) generated by the Government Printing Office as well as
occasionally by some departments and agencies that constitutes official information which,
it has been submitted by librarians, should be automatically supplied to both full and
selective depository libraries throughout New Zealand. We suggest that the information
unit, in collaboration with the Government Printer and the National Librarian, should
examine all free and saleable material generated by departments and agencies as well as by
the Government Printing Office with a view to establishing the range of such material that
might be automatically received by depositories as a basic resource of official information
for the community at large.

Booklet on Access Procedures

4.13 We discuss later in this section the procedure which might be involved in making a
request for a particular piece of information. Details of this procedure, which would be
helpful both to the enquirer and the recipient of the request, should be published in a guide
booklet. The information unit, in consultation with the Information Authority, would
prepare the booklet. Distribution would be handled by the information unit in the same way
as the directory of government institutions. The access booklet would contain the text of
salient parts of the Official Information Act, such as details of how to request documents
(including sample letters), reasons for declining access to information, and review
procedures.

Training Programmes

4.14 As part of the process of encouraging a positive response among officials, an
immediate task for the information unit would be the institution of training programmes to:

= explain to state servants the purposes and principles of the legislation. Particular
attention should be paid to those staff in key positions whose example in day-to-day
decisions will be a vital part of the process;

= develop at all levels an awareness of what information is available and how and
where to find it;

= discuss methods of promoting a more useful flow of information by inviting
departments with particular expertise and experience (for instance, in the use of
seminars to canvass options) to share their ideas;

= advise appropriate officers in the use of security classifications and related manuals;

= instruct counter staff (or others nominated to handle in the first instance requests for
information) on internal rules regarding material protected from disclosure, and on
helping applicants identify the material they seek;

= develop skills in the preparation and amplification of information releases, and help
improve relationships with the media perhaps, among other things, by involving
them in training courses;
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= guide records officers in the new and important duties which they will be required
to perform. Clearly many filing systems will need to be revised; assistance with
such management tasks is already given by the State Services Commission.

4.15 The Training and Development Branch of the State Services Commission is the
Commission's agency for advising departments on staff training and helping them train staff.
Officers in the branch have oversight of all training schemes in the public service, instruct
departmental training officers, develop training methods and aids, run courses for public
servants at all levels, and publish training handbooks and other reference materials. The
information unit should work closely with this division in its training and educative
function.

Development of Procedures and I mprovement of Administrative Systems

4.16 With the system adjusting itself gradually to the demands placed upon it, we see no
need for new administrative structures. However it has become clear to us during interviews
that records management requires modification in a number of organisations. Records
systems are critically important to the better production of information material and the
smooth introduction of new information policies. In order to enable filing and copying
facilities to handle both an increased output of information and increased requests for
information, these systems must be strengthened.

4.17 The important area of records management is at present receiving considerable
attention in the State Services Commission and a definitive programme is being developed
to improve paper record systems, introduce appropriate technological improvements and
train records staff. We recommend that this work be given some priority.

4.18 The proposed Official Information Act need have no immediate effect on current
practices regarding the disposition of records. The information unit will, however, need to
keep itself well informed about proposed developments in records management, including
the possible review of practices relating to the destruction and disposition of files.

4.19 It is envisaged that the information unit would have a monitoring role in the use of the
revised security classifications. But heads of departments and other organisations must
retain responsibility for the oversight of measures required for the introduction and
supervision of the classification system within their organisations. (See also paragraph
4.29).

Review and Reporting

4.20 In the course of its work the information unit will become familiar with precedents
created in the application of the legislation. The unit would no doubt make its experience
and specific knowledge it had acquired available to the Information Authority. In the course
of the unit's existence there will be reason to recommend to the Information Authority from
time to time that certain statutes and provisions concerned with the release and protection of
information be reviewed.

4.21 As an aid to the information unit's continuous review of administrative procedures we

suggest that information collected in departments on numbers of requests approved and
declined, fees
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collected, costs and staff time required for administration of the Act be collated in the
information unit and reported to the Information Authority.

4.22 This review and reporting function need not be a formal one. But there is need for a
close working relationship between the two bodies. The information unit would assist,
where resources permit, with any enquiry the Information Authority might wish to pursue.

DEPARTMENTS

4.23 While the information unit in the State Services Commission would provide advisory
services, departments and other organisations would have responsibility for improving
communication between themselves and the public, and for maintaining and expanding the
procedures required to achieve this. Arrangements for dealing with information requests, for
example, are unlikely to be uniform, because demands on departments will vary in style and
content. It will be for heads of departments and other organisations to decide upon the
administrative measures best suited to their needs. They should be requested to begin to
examine their procedures immediately.

4.24 One basic point needs to be made clear at the outset. Responsibility for administering
the proposed legislation rests primarily on the Government as such, rather than on its
individual officers. The principle that official information should be made available to the
public unless there is good reason to withhold it should guide officials at every level, as well
as Ministers, and the decision whether any given information should be released or withheld
should be based on it. This decision is, however, one for the Government to take, not the
individual officer. Authority to decide will no doubt be delegated to permanent heads, who
will in turn need to delegate it to officials at lower levels. As we have noted in our General
Report, these may often be the people who have functional responsibility for the area in
question. But whatever the level at which the actual decision is taken, it must be duly
authorised, and the officer taking it will be accountable for his actions.

Procedural Matters
General Administration

4.25 The work initiated by the information unit discussed in paragraphs 4.03-4.22 will
require development in departments and other organisations. Responsibilities should he
clearly identified as should the delegated powers associated with them. Matters to be dealt
with include improvement of records and copying facilities, implementation of in-house
training programmes, the actual handling of requests for information (as well as the keeping
of records on requests received) and output of information. Wherever departments decide to
lodge these duties, they will need to designate experienced officers who can themselves
respond fully to most requests, without interrupting the work of officers not charged with
this work. The role of improving the flow of information need not be vested in a public
affairs or information section; although those organisations which already have such
establishments may decide they are the most appropriate locus for this activity.
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Informal Administrative Law

4.26 We have recommended that the legislation make available to those who seek it
personal information that has been obtained about themselves. Also within this category of
information to be made available (with limited exceptions) would be the informal
administrative law of precedents, principles and criteria applied by departments or by
statutory officers in making decisions affecting individuals, together with the reasons for
such decisions.

4.27 This recommendation, if effected in legislation, would have implications for
departments and other organisations. Each would be required to review its internal system
for the identifying, recording and indexing of its informal administrative law and for the
regular up-dating of the material in the system so that, without this law having to be
published or made available as a whole, individuals and organisations could secure
information on any element of the law of concern to them except where it is legally
protected from disclosure.

4.28 The objective would be that such law should be well documented and available from a
single source. Some departments already make available, to those with a specific interest,
pamphlets on the general tenor and main content of their informal administrative law. This
practice would desirably be continued, and developed in those organisations which do not
already produce such guidance material.

Security Classifications

4.29 As noted in our General Report, most departments classify documents only rarely. We
would not wish our recommendations to lead those who do not at present mark documents
to change their procedures. But permanent heads should develop guidelines as to what
markings are to be used for operational effectiveness. They might then delegate
responsibility for classification procedures to officers of appropriate seniority. These
officers would initiate an internal review. of existing documents, determining in a general
way how far they qualify for protection under the proposed Official Information Act. They
would also be responsible for assisting with the review of and training in the use of security
manuals and the relevant sections of departmental manuals.

Output of Information

4.30 The gradual approach chosen in making our recommendations will have its due
influence on the output of information. This outflow should be related to demands from the
public as well as to the positive requirements of participation, accountability and effective
government. Departments and agencies should not unselectively pour out quantities of
material which is unlikely to be read. Several permanent heads made the point at interview
that they had often been disappointed and surprised by the lack of interest shown by the
public and the media in information which is published. At the same time requests are
frequently received for information which is already available in published form. A
responsibility falls upon members of the public and the media to make use of existing
publications when they are seeking information. Assessments of the public interest are not
easy to make, but a continuous watch on requests should indicate to departments areas
where they might be more forthcoming, as well as areas where further gathering and
dissemination of information would not be fruitful.
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4.31 Some institutions have public affairs structures for keeping the public informed of their
activities because they believe it is in their interests to release information themselves,
before people seek it. Others, for example the Ministry of Energy and the Forest Service,
have found it helpful to arrange seminars as a method of getting information on topical
issues to the public. The Department of Maori Affairs has noticed a marked decline in the
amount of correspondence it has received since it developed machinery to deal with
grievances at a local level, for instance through the use of advisory committees.

4.32 These are just three avenues that departments have found appropriate to their particular
circumstances. “White” and “green” papers have been little used in New Zealand as means
of communication, in contrast with British practice. But we are encouraged by the
conviction of most permanent heads that such efforts made to improve communication with
the public will be beneficial.

Requestsfor Information

4.33 We have suggested, in paragraphs 4.06-4.13, measures which we recommend be taken
- without being contingent on any request having been made - to publicise as widely as
possible what information is in fact available and where it can conveniently be found. Once
a person has identified where a request for information should be directed, and the request
has been received, the appropriate officer in the department or other organisation would
respond. The circumstances of request and response require further examination.

Form of Requests

4.34 Requests for information should usually be made in writing to the organisation
understood to hold the appropriate record or information. This should not, however, prevent
or discourage Ministers or departments from providing information in response to personal
application if it is convenient to do so. Much information is already supplied on this basis. If
documents are sought, they should be described in detail sufficient to enable experienced
employees in departments or agencies familiar with the subject area of the request to
identify the record. However, where necessary, the designated officer should assist in
reformulating the request. The actual identification of the information an applicant seeks
may require further communication between the applicant and the officer handling the
request.

Transfer of Requests

4.35 Where a department or agency receives a request for information which should more
appropriately have been directed to another government institution, it should transfer the
request to the appropriate department or agency and notify the applicant.

Decisions on Requests

4.36 While departments and other organisations would make their own arrangements about
the delegation of authority to make decisions on requests for information, this authority

should be vested in officers of sufficient seniority. (See also paragraph 4.24 above).
Departments and
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other organisations must be prepared to give reasons in terms of the Official Information
Act for declining applications and to advise applicants of the methods of review open to
them.

Grounds for declining requests

4.37 The criteria set out in Appendix 5 of our General Report, and (in a slightly altered
form) in clauses 6 and 7 of our draft Bill, define the categories of information which must or
may properly be withheld. There are however of necessity some reasons of a different kind
that may justify a department declining to process a request for information. Such reasons
may be termed procedural, and are to be found in much overseas freedom of information
legislation.

4.38 The procedural grounds which we propose as a proper basis for declining a request are:
(1) that the information required is not defined sufficiently specifically for an
experienced officer to identify it. This is subject to our view that officers should give
all reasonable assistance to enquirers in helping them to identify what it is that they

want;

(2) that the request is frivolous or vexatious, or is not made in good faith, or the
information is trivial. There are analogous provisions in the Ombudsmen Act and the
Race Relations Act. It seems plainly wrong that an unbalanced, mischievous or
malicious individual should be able to inundate a department with time-wasting
requests;

(3) in the case of a document, that it does not exist, or cannot after proper search be
found. This is self-evident;

(4) that the information does not exist in a form in which it can be provided without
substantial collation or research by the department. This is simply to say that a
person requesting information is not entitled to ask a department to assemble or
analyse data for him. As the Ontario Commission says: (Vol 2, page 234) “the right
to information does not embrace a right to require the Government to conduct
research on matters of interest to citizens in order to provide answers to their
questions”;

(5) that the information requested is or will soon be publicly available.
Recourse to the Ombudsmen offers safeguards in all these matters.
Practicalities affecting requests

4.39 The granting of access to official information, even information which of its nature
clearly need not be withheld, cannot be an absolute priority to which all other functions of
administration must yield. Especially in times of financial and staff restraints on government
activities, some limitation of the resources available for providing information to members
of the public is inevitable.

4.40 It is evident that there is a price to pay for provision of more ready access to official
information. A balance will in the end have to be struck between the need for readier access,
which this Committee endorses, and the price of that access. Manpower resources
(particularly at the senior levels where the essential decisions will have to be made) as well
as financial considerations will need constant assessment before the correct
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balance between the price and the need can be struck. This is not an argument of
“administrative convenience”, still less ought it to be used as an excuse for withholding
information that is awkward or embarrassing.

4.41 We also refer to the discussion in Chapter 13 of the report of the Australian Senate

Standing Committee on the Freedom of Information Bill concerning refusal of access on

what that committee calls “administrative grounds”:
“... immense burdens could be imposed on an agency by categorical requests (that is,
requests for all documents of a particular type or category, or all documents on a
particular subject-matter). One United States case involved a request for ‘all
unpublished manuscript decisions’ held by the Patents Office, which would have
required searching through well over three and a half million files built up over more
than a century. . . . we accept that agencies must on occasion be able to refuse
requests which would impose extreme burdens on their operations. It is important,
however, that the exemption be used sparingly and only when the agency concerned
is subject to considerable interference with its operations.”

We have preferred to avoid such general phrases as “unreasonably divert the resources of
the agency”, which although reflecting a real potential problem are wide and general. We
think it should suffice that a request can be refused as frivolous or vexatious, or not made in
good faith, or on the grounds that the information cannot be made available without
substantial collation or research. If, contrary to our expectation, there is any tendency
towards significant abuse we would favour amending the legislation along the lines of
clause 23(1) of the Australian Bill.

Existing Information: Retrospection

4.42 Some overseas legislation exempts from its scope, or applies only with qualifications
to, records which were already in existence at its commencement. For example, the Freedom
of Information Bill reintroduced in April 1981 in the Australian Parliament, provides as
follows (clause 11(2)):

“A person is not entitled to obtain access under this Part to a document that became a
document of an agency or an official document of a Minister before the date of
commencement of this Part, except where access to the document by him is
reasonably necessary to enable a proper understanding of a document of an agency or
an official document of a Minister to which he has lawfully had access.”

Similarly, under section 13(1) of the Danish Act of 1970 on Public Access to Documents in
Administrative Files, the right of access does not extend to documents that were drawn up
by an authority or in an authority's possession before that Act came into force. Wide
exemptions of this sort are, we think, undesirable in principle and we believe that under the
approach we are recommending - that is, not to create an immediate legal right of access in
the generality of cases - it is not necessary. We therefore propose that the legislation should
not contain any provision excluding information or documents that were held by a
department or organisation before any specified date. It seems to us that this matter will
resolve itself on a practical basis. Sometimes older information is less easy to find and it
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may not be possible to locate it at all by proper search (see paragraph 4.38(3) above); or it
may have been destroyed. In addition, past documents are perhaps more likely to mix
material that is open to access with material that there is good reason for not disclosing. The
result may in some cases be that the whole document has to be withheld. Again, the review
of a formal security classification may cause delays in responding to a request for the
document concerned. In other words, we suggest that the problem should be dealt with in a
practical and case by case fashion. We do not see the undoubted difficulties as justifying a
general exemption of existing information, an exemption that would necessarily for a
significant period of time very considerably reduce the effect of the legislation.

Undue Delay

4.43 We realise that delay in answering requests for information may often be seen to
indicate official reluctance to answer, or indifference, or both. But remedy in the shape of
designated time limits is open to practical objections. The circumstances attending the
making of a reply may vary greatly; an apparently simple question may require some time to
elucidate; specialised knowledge may be needed and not always to hand for on