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Summary 

In March 2008, the Ministry of Education (the Ministry) issued a “Request for Proposals for 
School Bus Services for contracts commencing January 2009” (the RFP) which invited tenders 
for school bus routes for a period of six years. In December 2009, a number of bus operators 
complained to the Ombudsman alleging that the Ministry had, in certain respects, incorrectly 
implemented the RFP. The complainants maintain that their tenders were not properly 
assessed. 

The Auditor-General released a report in October 2009 (“How the Ministry of Education 
managed the 2008 national school bus transport tender process”) (the OAG Report) which 
extensively reviewed the process leading to the award of bus routes to bus operators. My 
investigation focused on particular complaints not investigated by the Auditor-General. 

I have concluded that, in certain respects, the Ministry did not follow the process 
contemplated by the RFP. Clause 30 of the RFP required the Ministry to notify changes to the 
RFP on the Government Electronic Tenders Service (GETS) website. Three changes to the 
tender were not notified on GETS: 

a. the timetable for announcements under the RFP; 

b. the manner in which some of the evaluation criteria were to be applied to better 
reflect operators’ circumstances; and 

c. the inclusion of qualification ratings (with the exception of incumbency scores) in 
the evaluation of cluster pricing bids. 

In failing to comply with clause 30, the Ministry was also in breach of clause 31 of the 
Mandatory Rules applying to governmental tenders.  

As the Ministry notified tenderers by email of changes (a) and (b), the tenderers were not 
prejudiced by those changes. However, the Ministry’s failure to notify change (c) and its failure 
to take into account the incumbency rating of certain bus operators who made cluster bids 
may have affected the outcome of the tender. (A cluster bid was a bid in terms of the RFP for 
two or more bus route groupings “with a single price” (RFP, clause 127); the RFP afforded 
recognition to existing bus operators by an incumbency rating where the incumbent tenderer 
was within 10 percent of the lowest tenderer.) I recommend that the Ministry take further 
steps to establish whether any tenderer was prejudiced by the Ministry’s failure to take into 
account incumbency ratings in the case of cluster bids, and take appropriate remedial action in 
the event that any such prejudice is identified. 

The RFP defined what were “acceptable” buses to service school bus routes, by reference to 
their age, safety ratings, and other matters. The RFP restricted also the number of routes for 
which tenderers could bid by reference to the number of buses available as at 1 January 2009, 
plus a certain additional margin. I have partly sustained the bus operators’ complaints relating 
to how the Ministry assessed acceptable buses in terms of the RFP. In my opinion, the Ministry 
should not have simply relied on tenderers’ declarations (RFP, template 13) that all the 
information in their tenders was correct and the tenderers’ and vendors’ certificates 
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concerning new or yet to be constructed or imported buses (template 9 to the RFP). The 
Ministry should have satisfied itself that such information was correct.  

I have formed the opinion that certain bus tenderers did bid for more bus routes than they 
were entitled to. It is impossible now to ascertain the consequences of the Ministry’s failure to 
enforce strictly this aspect of the RFP. I have therefore not made a specific recommendation 
concerning this matter, but I have recommended that the Ministry provides an assurance that, 
in any future school bus tender process, it will strictly enforce compliance with the 
requirements of a RFP. 

Clause 130 of the RFP defined “feasible bids” for the purposes of the 2008 tender. The bus 
operators complain about the way the Ministry, in assessing tenders, interpreted clause 
130(a)(ii), which reads: 

“130. Pricing evaluation will be conducted by the Ministry according to the 
following guidelines. Evaluation will [be] done by route grouping using the 
following process: 

(a) Identify the feasible bids for all routes in the route grouping. 

Feasible bids will be 

... 

(ii) any one bid for all routes (either fleet or individual).”  
(emphasis added) 

I have concluded that, at least in respect of one tenderer, the Ministry failed to give due 
recognition to the expression “or individual”. It appears that the Ministry did not treat that bus 
operator’s bids for all routes in certain route groupings as a feasible bid. I recommend that the 
Ministry further investigate whether any bus operator was prejudiced by its failure to treat 
such bids as feasible bids. 

The complainants maintain that the Ministry sought to defer engaging with the concerns of 
unsuccessful tenderers until after the contracts with the successful tenderers were signed. I 
have not sustained this complaint. However, I support the recommendations made in the OAG 
Report relating to the Ministry keeping better and more complete records in a future school 
bus tender process. 

Introduction 

2008 National school bus transport tender process 
1. In October 2006, the Ministry released the “School Bus Transport Discussion Document: 

Contracting and Tendering Review”. That document in part led to a review by the 
Ministry about how, in the future, it would undertake the provision of transport for 
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school students to and from school. The Ministry undertook extensive consultation with 
providers of school bus transport services about the next call for tenders from bus 
operators. In March 2008 the Ministry issued the RFP, which invited tenders for school 
bus routes for a period of six years. 

Investigation 
2. In December 2009, a number of bus operators represented by Russell McVeagh, 

solicitors, made a number of complaints to the Ombudsman relating to the way the 
Ministry implemented the RFP. 

3. In May 2013, former Ombudsman Dr David McGee issued a provisional opinion on the 
complaints. 

4. Following Dr McGee’s retirement as Ombudsman on 31 May 2013, I assumed 
responsibility for this investigation. Both the Ministry and the bus operators provided 
extensive comments on Dr McGee’s provisional opinion. 

5. In January 2015 I provided my provisional opinion on the complaints. 

6. In this document, I provide my final opinion on the complaints. 

Office of the Auditor-General Report (OAG Report) 
7. In September 2008 the Ministry advised bus operators who had tendered of the outcome 

of the RFP. Subsequently, a number of complaints about the bus tender process were 
made by bus operators who participated in the process and by: 

“parents and/or schools concerned about the changes of bus operator and/or 
the level of service to be provided under the new contracts.”  
(OAG Report, para 10) 

8. As a result of those complaints, the Minister of Education asked the Auditor-General to 
inquire into the 2008 bus tender process. The OAG’s inquiry examined: 

 “how the Ministry prepared its overall procurement strategy and RFP for the 
2008 bus tender process; 

 the extent to which the RFP reflected the Ministry’s earlier consultation with 
stakeholders, where appropriate, and the clarity with which any important 
changes to the RFP were communicated to stakeholders; 

 the extent to which the RFP rules were applied correctly and consistently by 
Ministry staff, contractors, and the TEC [Tender Evaluation Committee]; and 

 the extent to which the Ministry responded promptly and effectively when 
concerns were expressed about aspects of the 2008 bus tender process.” 
(OAG Report, para 14) 
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9. In the OAG Report (October 2009), the Auditor-General reviewed the process leading to 
the award of bus routes to bus operators. The OAG Report concluded:  

“45. We assessed the Ministry’s 2008 bus tender process against its own 
purchasing and contract management policies, and against good 
practice guidance about public sector procurement. 

46. There were some departures from the Ministry’s procurement policies 
and guidance. We did not identify any major causes for concern when 
we compared the 2008 bus tender process with good practice guidance 
about public sector procurement. 

47. Overall, we consider that the departures from the Ministry’s policies 
were not significant. It is natural for any in-depth review of a 
procurement process to identify departures from policy (sometimes 
these are well-reasoned and documented) and areas for improvement. 
We have identified a number of minor areas for improvement, and we 
expect the Ministry to address these in any future procurement of 
school transport services. 

… 

49. The Ministry’s process for preparing its RFP for the 2008 bus tender 
process was based on thorough and inclusive consultation and, for the 
most part, the consultation feedback was reflected in the final RFP. 
Where the consultation feedback was not reflected in the final RFP, the 
Ministry had justifiable reasons for deciding not to include it. 

50. Some of these decisions meant that larger bus operators would have a 
competitive advantage in the 2008 bus tender process. The Ministry had 
designed a procurement approach that recognised the need to achieve 
value for money. It was aware that the use of a range of fleet pricing 
options could result in a significant change to the pool of school bus 
operators. 

51. Overall, the Ministry’s 2008 bus tender process met the most significant 
procurement requirements set out in its own policies, and in the good 
practice guidance promulgated by the Ministry of Economic 
Development and by our Office. Notwithstanding this, there are some 
minor areas for improvement that we expect the Ministry to address in 
any future bus tender processes.” 

10. In giving that advice the Auditor-General had regard, inter alia, to the “Mandatory Rules 
for Procurement by a Department” (2006) (the Mandatory Rules) published by the former 
Ministry of Economic Development (referred to below in relation to complaints 1A and 
1B). 
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Summary of 2008 bus tender process 
11. The OAG Report summarised the 2008 bus tender process as follows: 

“4. Broadly, the 2008 bus tender process involved: 

 consulting stakeholders (between November 2005 and November 2006) 
about aspects of the proposed contracting and tendering process; 

 reporting to stakeholders (from November 2006 to June 2007) about 
that consultation; 

 preparing, consulting on, and then publishing (between July 2007 and 
March 2008) a Request for Proposal (RFP) document that signalled two 
phases for the 2008 bus tender process: 

- a qualification submissions phase, where bus operators submitted 
information that would establish whether they met the required 
vehicle safety and service quality standards; and 

-  pricing submissions phase, where bus operators submitted prices 
for the routes they wanted to tender for; 

 the qualification submissions phase (from March to June 2008); 

 the pricing submissions phase (from June to September 2008); and 

 contract negotiations with preferred suppliers (from October to 
November 2008). 

5. The way that the Ministry designed the 2008 bus tender process ensured that 
safety and service quality considerations were emphasised and considered 
before price became part of the Ministry’s decisions-making. Bus operators 
had to meet a safety standard set out in the RFP before they could bid for any 
school bus routes. 

 … 

8. Overall, the 2008 bus tender process involved 2089 individual school bus 
routes, and 165 bus operators took part. Of these 165 bus operators, 151 got 
through the qualification submissions phase and were invited to submit 
pricing bids for any, some, or all of the bus routes included in the 2008 bus 
tender process. 

9. Of the 146 bus operators who chose to submit pricing bids, 95 were successful 
and entered into contracts with the Ministry to provide school bus transport 
services. Under the contracts that expired on 31 December 2008, there had 
been 227 providers of school bus transport services.” 
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Evaluation of bus tenderers’ pricing submissions 
12. Bus tenderers who had, in accordance with the RFP, met the required vehicle safety and 

service quality standards were invited to make a “price submission”. Under the RFP, a 
committee, the Tender Evaluation Committee, evaluated those price submissions on the 
Ministry’s behalf in accordance with criteria set out in the RFP and made 
recommendations on each price submission to the Ministry. The Ministry was not bound 
to follow those recommendations.  

13. Tenderers were able to bid in a variety of ways for bus routes, all of which were offered 
as “route groupings”, ie, “a collection of routes associated with one logical geographic 
area (town/school)” (RFP, clause 113).  

14. The Ministry published on its website a schedule of route groupings.  

15. Under the RFP, eligible tenderers were able to make various forms of bids for route 
groupings: 

a. a “cluster” bid (the same price for all routes in two or more route groupings) (RFP, 
clause 127); 

b. a “fleet rate” bid (the same price for two or more routes in a route grouping) (RFP, 
clauses 114 and 121); and 

c. an “individual” route bid (price for an individual route) (RFP, clauses 114 and 116). 

16. Although price was a major determinant in the bus tender process, it was not the only 
criterion the Ministry used in the final selection of tenderers. Clause 130 of the RFP set 
out a detailed process for identifying “feasible bids for all routes in [a] route grouping”. 
Subject to the Ministry’s reserving to itself the right to decide whether a price submitted 
was appropriate (ie, not too high or low), if a route grouping had only one bid, that was 
the only “feasible bid”. If there was more than one bid, the Ministry— 

“Discard[ed] all options that [were] more than ten per cent (10%) higher than 
the lowest economically viable price.” (RFP, clause 130(b)(i))   

17. Where “feasible bids” were within 10 per cent of one another, the TEC took into account 
“ratings” (points awarded). These ratings were determined in accordance with various 
provisions of the RFP. They related to vehicle safety and service standards and 
(importantly for the purpose of this investigation) to “incumbency”. There were 100 
points allocated in total for ratings. For example, according to a formula set out in clause 
100 of the RFP, an incumbent route operator was awarded a certain number of points up 
to a maximum of 5 points. I refer further to the rating for incumbency in my 
consideration of complaints 1A and 1B (below). 

18. In the form of a table, clause 133 of the RFP provided an example of how a “price”, ie, a 
bid, was evaluated for one route:  

19.  
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Model for Evaluating the Six Performance Elements 

  Bidder A Bidder B Bidder C Bidder D Bidder E 

Bid price/km  1.90 2.00 2.05 2.20 2.70 

Route kms  80.2 80.2 80.2 80.2 80.2 

Route price  152.3800 160.4000 164.4100 176.4400 216.5400 

Ratings 

Vehicle Age 25 5 10 15 15 10 

Vehicle Safety 20 4 8 12 8 16 

Sustain. Business 20 4 12 12 4 20 

Customer Service 15 6 12 9 15 12 

Driver 
Development 

15 9 9 12 9 9 

Incumbent 5 0 0 0 5 0 

Totals 100 28 51 60 56 67 

Key points: 

 Five bids (A-E) were received for the route; 

 Ratings have been allocated to each of the six elements; 

 Bid A is discarded because its total rating score is less than 30; 

 Bid E is discarded because it exceeds the lowest route price (Bid B) plus 10%; 

 Bid C with a score of 60 will be the tenderer recommended to the TEC; 

 The TEC can over-ride this recommendation on further evaluation of the information. 

Complaints 

Original complaints 
20. In December 2009, Dr Andrew Butler, of Russell McVeagh solicitors, complained to the 

Ombudsman on behalf of a number of small bus operators about matters relating to the 
RFP. (The names of those bus operators are listed in appendix 2.) Another company, 
Nirvana Coaches, also complained about various aspects of the RFP process.  

21. In the original letter of complaint, Dr Butler set out the background to, and reasons for, 
his clients’ complaints: 
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“2. This complaint concerns how the MOE [Ministry of Education] conducted the 
Tendering Process and details how our clients had been negatively affected. 

3. Our clients are concerned that the MOE has failed to act even-handedly and 
fairly in the conduct of the Tendering Process, in contradiction to its own 
Request for Proposal (“RFP”) rules and government procurement guidelines. 

4. The failure of MOE to conduct its Tendering Process fairly resulted in negative 
consequences for our clients. 

5. In our view, if there is no mechanism to challenge the MOE’s flawed 
Tendering Process, this sends a clear message to public entities that they do 
not need to comply with their RFP rules or good practice guidance. This sets a 
dangerous precedent and makes a mockery of government guidelines which 
suggest that public sector procurement should be held to a high standard.” 

22. Dr Butler submitted that there was no other viable alternative remedy available to his 
clients and for that reason he asked the Ombudsman to investigate his clients’ 
complaints.  

Meeting with Russell McVeagh 
23. The former Ombudsman met with Dr Butler and two of his colleagues in March 2010 to 

discuss how the scale of the bus operators’ complaints might be made more manageable. 
Subsequent to that meeting, Dr McGee discussed matters with the OAG and the Ministry 
with respect to the bus operators ‘complaints. He indicated to Dr Butler, the OAG, and 
the Ministry that he was not prepared to replicate the OAG’s investigation or to review 
any of the OAG Report’s findings. I agree with Dr McGee’s approach to this investigation. 

Complaints investigated 
24. In April and May 2010, Dr Butler revised the complaints he wished the Ombudsman to 

investigate. In August 2010, Dr McGee formulated the complaints that he was willing to 
investigate as follows: 

“1A. The MoE breached clause 30 of the RFP by failing to notify tenderers in the 
prescribed manner – that is, through the Government Electronic Tenders 
Service (GETS) website – of changes to the tender process. Those changes 
related to: 

(a) the timetable for announcements; 

(b) the manner in which some of the evaluation criteria were to be applied 
to better reflect operators’ circumstances; and 

(c) the inclusion of qualification ratings (with the exception of incumbency) 
in the evaluation of cluster pricing bids. 
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1B. The MoE also breached clause 31 of the Mandatory Rules by failing to notify 
this last change. 

2. The MoE breached clause 58(b) of the RFP by treating certain vehicles as 
being ‘acceptable’ under that clause when the vehicles in question did not 
meet the relevant criterion due to the non-progression of a contract to lease 
or buy. 

3. The MoE breached clause 118 of the RFP by miscounting the number of 
acceptable vehicles and/or by misapplying the allowable limits for the number 
of routes in respect of which bids could be made on the basis of ‘available’ 
vehicles. 

4. The MoE failed to give effect to the words ‘or individual’ in clause 130(a)(ii) of 
the RFP by only identifying fleet rate bids as feasible bids for all routes in a 
route grouping. 

5. The MoE breached clause 17 of the RFP by accepting two late price 
submissions.” 

25. Dr McGee commented: 

“The complainants’ sense of grievance appears to have been exacerbated by 
the MoE’s failure to offer redress for the losses claimed to have been suffered 
as a result of these breaches, as well as by the tenor of some of the MoE’s 
responses to concerns that were raised about the conduct of the tender.” 

26. Although Dr McGee saw no impediment to this Office investigating the complaints thus 
formulated, he expressed concern to Dr Butler about the nature of the complaints which 
the bus operators wished this Office to investigate and foreshadowed problems that 
might arise during the investigation of the complaints. Dr McGee’s concerns, which I 
share, were expressed as follows: 

“[Y]ou will appreciate that there are limits to what may be expected from the 
outcome of such an investigation, and your clients will need to decide, having 
regard to the matters that I will set out, whether they wish to proceed with 
this course. 

I see the following considerations as being relevant in this context: 

1. Insofar as the OAG has already inquired into the reasonableness of the 
tender process as a whole, I do not propose to replicate that exercise or 
to question the conclusions that were formed. 

2. With the exception of complaint 4, the complaints that I have been 
asked to investigate are based on the generic deficiencies identified by 
the OAG. 
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While I am prepared to consider whether, and, if so, the extent to which, 
these generic deficiencies directly affected your clients, it is unclear to me at 
this stage how I could reasonably form the opinion that your clients would 
necessarily have won any, or more, routes had the tender process not been 
flawed in any way.” 

27. As the Ministry advised that the two tenderers allegedly making two late price 
submissions did not win any bus routes, Dr McGee decided not to investigate that 
complaint any further. 

28. In September 2010, Dr Butler commented on the potential scope of this Office’s 
investigation in the light of the OAG Report. He raised no objection to the way Dr McGee 
had formulated the complaints. I have continued this investigation on that basis. 

29. In December 2010, Dr McGee notified the Ministry of the complaints of Dr Butler’s 
clients which he had decided to investigate; provided particulars of those complaints, 
based on information Dr Butler had supplied; and sought a report on those complaints 
(see appendix 3).  

30. The complaints notified to the Ministry were: 

“1A. The Ministry allegedly breached clause 30 of the RFP by failing to notify 
tenderers in the prescribed manner – that is, on the Government Electronic 
Tenders Service (GETS) website – of changes to the tender process. Those 
changes related to: 

(a) the timetable for announcements; 

(b) the manner in which some of the evaluation criteria were to be applied 
to better reflect operators’ circumstances; and 

(c) the inclusion of qualification ratings (with the exception of incumbency 
scores) in the evaluation of cluster pricing bids. 

1B. The Ministry also allegedly breached clause 31 of the Mandatory Rules by 
failing to notify this last change. 

2. The Ministry allegedly breached various clauses of the RFP by treating certain 
vehicles as being ‘acceptable’ under those clauses when the vehicles in 
question did not meet the relevant criteria. 

3. The Ministry also allegedly breached clause 118 of the RFP by miscounting the 
number of acceptable vehicles in the tender fleets of certain successful 
tenderers, and/or by misapplying the allowable limits for the number of 
routes that they could bid for on the basis of the number of ‘available’ 
vehicles they had. 
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4. The Ministry allegedly failed to give effect to the words, ‘or individual’, in 
clause 130(a)(ii) of the RFP by only identifying fleet rate bids as feasible bids 
for all routes in a route grouping. 

5. The Ministry allegedly sought to defer engaging with the concerns of the 
unsuccessful tenderers until after the contracts with the successful tenderers 
were signed.” 

31. In relation to the matters under investigation, Dr McGee commented: 

“With the exception of complaint 4, the subject-matter of these complaints 
was addressed, at a general level, in the course of the inquiry that the 
Auditor-General made into the tender process. Her report, ‘How the Ministry 
of Education managed the 2008 national school bus transport tender 
process’, was released in October 2009. 

The Auditor-General has informed the complainants that her inquiry was 
intended to provide some assurance to the Minister of Education about the 
tender as a whole, as well as more detailed feedback to the Ministry about 
the adequacy of its processes. While she identified some departures from the 
Ministry’s procurement policies and guidance, she did not consider the rule 
breaches to have been integral to the outcome of the tender process (para 92 
of her report). She stated in her report that she was satisfied that the process 
met ‘the most significant procurement requirements set out in [the Ministry’s] 
own policies, and in the good practice guidance promulgated by the Ministry 
of Economic Development and by [her] Office’ (para 51). 

However, the Auditor-General has also made it clear to the complainants that 
her inquiry did not seek to ‘analyse the details of the treatment or 
consequences for individual participants in the tender process’. 

Accordingly, I see no impediment to my commencing an investigation under 
the Ombudsmen Act 1975 into whether and, if so, how, the flaws that were 
identified by the Auditor-General’s inquiry, and that form the basis of the 
complainants’ concerns, might have affected individual operators. Where the 
Auditor-General has made findings or drawn conclusions as part of her 
inquiry, I have accepted these and shall utilise them where they are relevant 
to my investigation.” 

Role of Ombudsman 

32. Under section 13(1) of the Ombudsmen Act (OA) (see Appendix 1), an Ombudsman 
investigates any decision, recommendation, act or omission by an agency subject to the 
OA, which affects any person in a personal capacity. 

33. An Ombudsman’s role in undertaking the investigation is to consider the circumstances 
and form a view as to whether the decision, recommendation, act or omission:  
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a. appears contrary to law; 

b. was unreasonable, unjust, oppressive or improperly discriminatory; 

c. was in accordance with a rule of law, legislative provision or practice that is or may 
be unreasonable, unjust, oppressive or improperly discriminatory;  

d. was based wholly or partly on a mistake of law or fact; or  

e. was wrong;  

and whether: 

f. a discretionary power has been exercised for an improper purpose or on irrelevant 
grounds; or  

g. reasons should have been given for the decision.  

34. An Ombudsman’s investigation under the OA is not an appeal process. Rather, an 
Ombudsman considers the substance of the decision and the procedure followed by the 
agency concerned, and forms an opinion as to whether it was properly arrived at and was 
one that a person in the position of the agency could or should reasonably make.  

Complaints 1A and 1B: non-compliance with RFP notification 
procedure for changes 

(a) Particulars 

35. The particulars of these complaints, relating to non-compliance with the RFP notification 
procedure for changes, are as follows: 

“1A. The Ministry allegedly breached clause 30 of the RFP by failing to notify 
tenderers in the prescribed manner – that is, on the Government Electronic 
Tenders Service (GETS) website – of changes to the tender process. Those 
changes related to: 

(a) the timetable for announcements; 

(b) the manner in which some of the evaluation criteria were to be applied 
to better reflect operators’ circumstances; and 

(c) the inclusion of qualification ratings (with the exception of incumbency 
scores) in the evaluation of cluster pricing bids. 

1B. The Ministry also allegedly breached clause 31 of the Mandatory Rules by 
failing to notify this last change.” 

  



Office of the Ombudsman | Tari o te Kaitiaki Mana Tangata Opinion, Reference: 280050 | Page 15 
 

 

 280050 Investigation into 2008 national school bus transport tender process 

36. Clause 30 of the RFP states: 

“Where any change to the Tender is made by the Ministry or Service Agent, all 
Tenderers will be notified via GETS and the Tender documentation deemed 
changed as specified by the Ministry or Service Agent. If a Tenderer has 
submitted Qualification and/or Price Submissions prior to the change, the 
submissions may be withdrawn, modified to take account of the change only, 
and resubmitted by the closing time.”   

37. Clause 31 of the Mandatory Rules states: 

“Modifications 

31. Where a department, during the course of a procurement, modifies the 
essential requirements and evaluation criteria of the tender 
documentation, it must publish such modifications on GETS or transmit 
them in writing to all suppliers who have requested tender 
documentation at the time the criteria are modified, in the same 
manner the original information was transmitted, and in adequate time 
to allow such suppliers to modify and resubmit their tenders, as 
appropriate.” 

38. The OAG Report identified three main changes to the tender process after the RFP was 
finalised in March 2008: 

“… 

 changes to the timetable for announcements, after the Ministry took 
longer than expected to evaluate qualification and pricing submissions; 

 a decision to refine how some of the evaluation criteria were applied, so 
that they could better reflect the range of bus operators’ circumstances; 
and 

 a decision to include qualification ratings in the evaluation of cluster 
pricing bids, to make it consistent with the evaluation methods used for 
other bid types, even though this had not been made explicit in the final 
RFP.”  (OAG Report, para 40) 

39. In December 2010, Dr McGee summarised the Auditor-General’s findings on those three 
main changes as follows: 

“The first two changes were communicated, not on the GETS website, but 
through the Ministry’s weekly email newsletter. The third change (introduced 
with the intent of making the evaluation of cluster pricing bids consistent with 
the evaluation of other bid types by allowing qualification ratings – with the 
exception of incumbency scores – to be considered) was not, but should have 
been, communicated. All three changes should have been notified on the 
GETS website (paras 41-44).  
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The main exception to the correct application of the RFP rules related to the 
exclusion of incumbency scores for cluster pricing bids (para 97). The Ministry 
should have anticipated the complexity of including those scores in cluster bid 
evaluations and made it clear in the RFP that they would be excluded (para 
87).”  

(The evaluation criteria related to vehicle age, vehicle safety, business sustainability, 
driver development, and customer service history.) 

(b) Comments to Ministry 

40. In December 2010, Dr McGee advised the Ministry: 

“The aim of these clauses appears to have been to ensure an environment of 
equal competition. By allowing tenderers to modify and resubmit their bids, 
both the RFP and the Mandatory Rules recognised that tenderers should be 
able to bid on the basis of the evaluation criteria to be applied. Changing the 
criteria without any, or proper, notification to tenderers had the potential to 
disadvantage those who had already submitted bids. 

The complainants’ submissions relate, in the main, to the non-notified change 
that was made to the evaluation criteria for cluster pricing bids. Clause 134 of 
the RFP makes no reference to qualification ratings as an evaluation criterion. 
While consistency was given as the rationale for the change, incumbency 
scores were excluded even though they were given weight in the evaluation of 
other bid types. Whatever the merits of the decision to revise the criteria, the 
Auditor-General viewed the change as one that should have been notified. For 
my part, I would observe that the decision not to notify the change appears to 
be inconsistent with the requirements of clause 30 of the RFP. Similarly, the 
Mandatory Rules, which were approved by Cabinet in the expectation that 
they would be followed by all government agencies, would appear to have 
required that such a change be notified. 

The complainants were also concerned about the effects, or potential effects, 
of the rule breaches. While the Auditor-General did not consider the breaches 
to have been integral to the overall outcome of the tender process (para 92), 
she did note that in eight of the 10 cluster bids that she evaluated, the 
decision on the preferred supplier was affected by the operator’s overall 
qualification ratings. She further noted that had incumbency scores been 
taken into consideration, this could have influenced the outcome of two of the 
eight bids (para 89). Although she did not discuss how this might have 
occurred, I consider it possible: 

 that some bids that might have succeeded had price been the sole 
determinant (as envisaged by clause 134), were unsuccessful because of 
the decision to include qualification ratings; and 
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 that some bids that might have succeeded on the basis of the change 
made, were unsuccessful because incumbency scores were not included. 

Moreover, had operators been notified that qualification ratings would be 
given weight, it is conceivable: 

 that the Ministry might have received more requests for reviews of 
qualification ratings at the end of the qualification submissions phase; 
and 

 that operators with lower ratings might have submitted more 
competitive bids to offset their ratings. 

… 

To address the procedural deficiencies that she had identified, the Auditor-
General suggested that the Ministry should, in any future tender, consider the 
most effective and efficient method of communicating any changes to the 
RFP. I would observe that the method to be adopted should also comply with 
the Mandatory Rules. 

As to the effect, or potential effect, of those deficiencies on individual 
operators, it seems to me that while it may no longer be possible to determine 
conclusively which bids were affected or what the ultimate outcome might 
have been, what seems clear is that: 

 cluster pricing bids were not evaluated in accordance with clause 134 of 
the RFP; and 

 operators were potentially not in a position to modify and resubmit 
their bids, as appropriate, in light of the revised evaluation criteria, as 
they should have been entitled to do under the RFP and the Mandatory 
Rules. 

To this extent, and on the basis of the information currently available to me, it 
would appear that the outcome of the evaluation of cluster pricing bids could 
be said to be open to question.” 

41. Dr McGee sought the Ministry’s comments on complaints 1A and 1B. 

(c) Ministry’s initial response 

42. In February 2011, the Ministry responded in relation to complaints 1A and 1B as follows: 

“All tenderers were notified by email of two of the changes. No tenderers 
were informed of the third change. In my view, all tenderers who submitted 
bids had the same information and had their bids considered in the same way. 

It is not clear to me what you mean when you say that the outcome of the 
evaluation of cluster pricing bids could be said to be open to question. If the 
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complainants had been notified of the change to the evaluation criteria, it is 
difficult to see how they could change their qualification ratings. It is also 
difficult to understand how they would have lowered their price to make up 
for a low qualification score as it is expected that they would have tendered 
their best price. The other unknown here is what other tenderers also notified 
of the third change, would have done in response to it. 

Complainants’ concerns 

On page 16 of your letter, statements are provided from two of the 
complainants who claim they were affected by the non-notification of the 
change to the evaluation of the cluster pricing bids. 

Ministry response to complainants’ concerns 

Neither of the statements given support the claim made. There is no 
explanation or evidence to show that if the Ministry had notified tenderers 
about the change to the evaluation, the complainants would have bid 
differently and their bids would have won. Their claim fails to take into 
account questions about how they could have bid differently and how other 
competing tenderers, also knowing about the change, might also have bid 
differently. In other words, there is too much supposition involved to draw any 
conclusion in any particular case.” 

(d) Ministry’s further responses 

43. In March 2012, Dr McGee requested further information from the Ministry: 

“In order to assist in my assessment of Complaint 1 I would appreciate it if you 
would advise me of the rationale behind the Ministry’s decision to exclude 
incumbency ratings from the evaluation of cluster pricing bids. I note that the 
Auditor-General’s report, at paragraph 87, quotes the Ministry of Education 
as saying that it would have been too complex a task to include incumbency 
scores in the evaluation of cluster pricing bids. It would be helpful if you could 
detail why this would have led to undue complexity in the evaluation 
process.” 

44. In response, in October 2012, the Group Manager, Resourcing Division, Ministry of 
Education provided the following further information with respect to complaints 1A and 
1B (appendix 4 to this opinion): 

“1. Question: Why did the Ministry think it would be too complex to include 
incumbency scores in the qualification ratings that were used in the 
evaluation of cluster pricing bids? 

Response: When evaluating a cluster bid, the preferred bids for each route 
grouping in the cluster were compared in total to the bid(s) received for the 
cluster. 
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There were no restrictions in the RFP on the number or location of route 
groupings that a bidder could package as a cluster bid. There were 12 cluster 
bids where the route groupings were spread over 2 or more geographic 
regions, and others where they were widely spread within a geographic 
region. 

Because of this geographic spread, the Ministry considered it was too complex 
to apply an incumbency rating to cluster bidders because in many cases they 
were incumbents in one route grouping and not in another. To maintain 
rating score consistency when comparing preferred bids with a cluster bid, the 
incumbency score was excluded from both the preferred bids and the cluster 
bids during identification of the winning bid. 

It was important to the Ministry that all bids during cluster bid evaluation 
were given equal chance of success. This meant that incumbency was to be 
either fully included or fully excluded from cluster bid evaluation. The Ministry 
decided that including incumbency rating in cluster bid evaluation was a more 
complex option that could have introduced inequities into the process.” 

45. In June 2013, the Ministry provided the following further comments on complaints 1A 
and 1B: 

“12. Clause 30 of the RFP stated: 

‘Where any change to the Tender is made by the Ministry ... all Tenderers will 
be notified via GETS and the Tender documentation deemed changed as 
specified by the Ministry ... If a Tenderer has submitted Qualification and/or 
Price Submissions prior to the change, the submissions may be withdrawn, 
modified to take account of the change only, and resubmitted by the closing 
time.’ [My emphasis added] 

13. The intention of the clauses is to capture the situation where a change is 
made to the tender prior to the closing date specified in the RFP. In such a 
case, those tenderers that had already submitted bids would be notified by 
the Ministry and given the opportunity to resubmit their bids to take account 
of the change. Importantly however in this context, any bid resubmitted was 
still required to be in no later than the closing date of the tender as evidenced 
by the words I have emphasised in clause 30 above. 

14. This intention is acknowledged on page 12 of [Dr McGee’s] provisional opinion 
which states: 

‘Changing the criteria without any, or proper, notification to tenderers had 
the potential to disadvantage those who had already submitted bids’. 

15. As explained in the OAG Report [para 86], the change in the cluster bid 
evaluation occurred during the pricing submissions phase. This phase ‘began 
when the period for lodging pricing submissions closed on 11 July 2008’ [OAG 
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Report, para 53]. The change in the evaluation method was therefore made 
well after all tenderers had submitted their pricing bids. From that date, the 
Ministry’s obligation was to apply the changed evaluation criteria consistently 
to all cluster bids rather than to notify all tenders and allow them to resubmit 
their bids. 

16. Given the purpose and practical application of clause 30 of the RFP, the 
Ministry submits that the notification requirements did not apply beyond the 
closing date of the tender, and therefore it was not in breach of clause 30. The 
Ministry disagrees with the conclusion reached in this respect. 

17. The Ministry also disagrees with the statement in [Dr McGee’s] provisional 
opinion, that tenderers have potentially been prejudiced. Even if the Ministry 
had notified tenderers, the closing date for the submission of all bids had 
passed and no tenderer had an opportunity to change its bid. So nothing 
could have changed in terms of the evaluation and tender results. 

18. Even if tenderers had been permitted to resubmit their bids at the pricing 
evaluation stage, it would not be possible to determine what those bids might 
have been and whether a differently priced bid from one or more tenderers 
would have resulted in a different outcome. 

19. This point was made in the Ministry’s letter … dated 4 February 2011: 

‘There is no explanation or evidence to show that if the Ministry had notified 
tenderers … the complainants would have bid differently and their bids would 
have won ... there is too much supposition involved to draw any conclusion...’. 

20. Complaint 1B is that the Ministry breached Rule 31 of the Mandatory Rules. 
This Rule provides that: 

‘Where a department, during the course of a procurement, modifies the 
essential requirements and evaluation criteria of the tender documentation, it 
must publish such modifications on GETS or transmit them in writing to all 
suppliers in adequate time to allow such suppliers to modify and resubmit 
their tenders, as appropriate.” 

21. In my view clause 30 of the RFP reflects Rule 31 of the Mandatory Rules and 
the discussion of that clause in paragraphs 13 to 20 above applies equally to 
this Rule.”  

(e) Discussion 

46. In February 2015, with reference to the possible prejudice to tenderers occasioned by 
the Ministry’s failure to notify them of its decision not to take into account incumbency 
ratings, the Ministry stated: 
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“1.2 ... the Ministry has investigated whether such prejudice occurred and can 
confirm that it has not. This is because the failure to notify did not, and could 
not have, disadvantaged any of the tenderers. 

1.3 Tenderers could only resubmit their bids up to the closing date of the tender. 
The decision to exclude incumbency ratings occurred after that date. If the 
Ministry had notified tenderers of the decision, no tenderer would have been 
able to change its bid because the closing date for the submission of all bids 
had passed.” 

47. The RFP defined various terms such as “incumbency rating”. In respect of “incumbency 
rating”, the RFP states: 

“99 This rating will be used to establish the level of preference that should be 
given to an incumbent Tenderer. Because Tenderers will only be revealing 
their route tendering selection when they tender their prices, the Ministry can 
determine this rating only during the pricing evaluation process. 

100 Incumbency will be rated as follows: 

Rating Description 

0 This Tenderer is not an incumbent for this route grouping, or is bidding for 
fewer than 20% of the routes in this route grouping 

1 This Tenderer is an incumbent for this route grouping, and is bidding for 20% 
to 49% of the routes in the route grouping 

3 This Tenderer is an incumbent for this route grouping, and is bidding for 50% 
to 79% of the routes in this route grouping 

5 This Tenderer is an incumbent for this route grouping, and is bidding for 80% 
or more of the routes in this route grouping” 

48. The RFP states that “ratings” would be taken into account with regard to “Vehicle Safety 
and its Service Quality Standards”. On this point, the RFP states: 

“52 The Ministry has decided to include some key elements of vehicle safety and 
service quality, along with price, in its final selection of Tenderers. The 
Ministry believe this approach will produce better decisions, as it does not 
automatically select lowest route prices, and recognises Tenderers who are 
providing better standards of safety and service than others. There is also 
recognition of incumbency.  

53 The elements that will be considered along with price, their relative 
importance to the business of school transport (weighting), and who rates 
them, are: 
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Element Relative Importance Rated By 

Vehicle Age (Investment) 25 Service Agent 

Vehicle Safety Rating 20 Service Agent 

Business Sustainability 20 Service Agent 

Customer Service History 15 Service Agent 

Driver Development 15 Service Agent 

Incumbency 5 Service Agent 

 100”  

 

49. Under clause 130 (b)(i) these “ratings” were only to be taken into account where bids by 
bus operators were within 10 per cent of one another for a “route grouping”. In other 
words, in that situation, an incumbent operator for a bus route, with the benefit of an 
incumbency “weighting” of 5 points allocated under clause 53, might become the 
preferred bidder. 

50. The Ministry was entitled to change provisions of the RFP, provided that it did so in 
accordance with clause 30 of the RFP – that is, by notification of particulars of the change 
on the GETS website. Unquestionably, the Ministry breached both clause 30 of the RFP 
and Rule 31 of the Mandatory Rules by failing to notify bus operators in the prescribed 
manner of three changes to the RFP by way of the GETS website. This failure was 
unacceptable. However, it was mitigated, in respect of two of the three main changes to 
the RFP, by the Ministry’s notification of the changes by email to the tenderers. 

51. The third change was not notified on the GETS website or by email to tenderers. 

52. Cabinet approved the Mandatory Rules on 18 April 2006. They exist for the purpose 
described in Rule 1, which states (in part): 

“These Rules set out mandatory standards and procedural requirements for 
the conduct of procurement by government departments … The Rules reflect 
and reinforce New Zealand’s established policy of openness and transparency 
in government procurement.” 

53. I agree with Dr McGee’s view (see para 39 above): 

“The aim of [clause 30 of the RFP and Rule 31 of the Mandatory Rules] 
appears to have been to ensure an environment of equal competition. By 
allowing tenderers to modify and resubmit their bids, both the RFP and the 
Mandatory Rules recognised that tenderers should be able to bid on the basis 
of the evaluation criteria to be applied. Changing the criteria without any, or 
proper, notification to tenderers had the potential to disadvantage those who 
had already submitted bids.” 

54. The Ministry has provided no satisfactory explanation for its failure to comply with clause 
30 of the RFP and Rule 31 of the Mandatory Rules. The Ministry’s contention that the 
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notification requirements under clause 30 of the changes to the RFP do not apply beyond 
the tender closing date is untenable. The Ministry’s interpretation conflicts with the plain 
terms of clause 30: 

“Where any change to the Tender is made ... all Tenderers will be notified via 
GETS ...” (emphasis added) 

55. The Ministry referred me to the provision in clause 30 reading: 

“If a Tenderer has submitted Qualification and/or Price Submissions prior to 
the change [to the RFP], the submissions may be withdrawn, modified to take 
into account of the change only, and resubmitted by the closing time.” 

56. I reject the Ministry’s submission that, having regard to the wording of clause 30, 
“[t]enderers could only resubmit their bids up to the closing date of the tender” and thus 
were unable to make changes to their tenderers if (as happened) the Ministry changed 
provisions of the RFP. 

57. On a plain reading of clause 30, a tenderer was entitled to “modif[y]” submissions “to 
take into account of [sic] the change only” notified in accordance with clause 30. The 
three changes were not notified in accordance with clause 30 and thus tenderers did not 
have the contemplated opportunity to “modif[y]” their submissions. 

58. The Ministry advised that it sent a weekly email newsletter to 165 “qualified” bus 
operators during the tender process. “Qualified” operators were those operators who, 
during the qualification submissions phase of the RFP, had satisfied the vehicle safety 
and service quality standards prescribed by the RFP. In a weekly email, the Ministry 
advised “qualified” operators of the change to the timetable for announcements and the 
manner in which some of the evaluation criteria were to be applied to better reflect (in 
the Ministry’s opinion) an operator’s circumstances. That notification mitigated the 
severity of the Ministry’s breach of clause 30 and Rule 31. As I have seen no evidence 
that any operators were disadvantaged by being notified by the weekly email newsletter, 
rather than by the GETS website, I will not consider further the effect of those two 
changes on “qualified” operators. 

59. The OAG Report stated: 

“In total, for eight of the 10 cluster bids in our sample, the decision about the 
preferred supplier was affected by the bus operator’s overall qualification 
ratings. While we did not re-perform the Ministry’s evaluation of all cluster 
bids, we calculated that including the incumbency scores in the decision-
making for these eight cluster bids could have influenced the outcome in two 
cases.” (para 89)  

60. In September 2014, I asked the Auditor-General to clarify paragraph 89 of the OAG 
Report.  
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61. In November 2014, Assistant Auditor-General (Legal) Nicola White, responded: 

“You are interested in the information that sits behind a comment in 
paragraph 89 of our report that ‘… we calculated that including the 
incumbency scores in the decision-making for these eight cluster bids could 
have influenced the outcome in two cases.’ 

Most of the evidence gathering and analytical work on this report was carried 
out for us by Ernst & Young. I attach an email from Ernst & Young to our staff 
member (...) who was finalising the report, which explains the work behind 
this comment. You will see that it explains that they carried out an analytical 
exercise which identified that there were two clusters where – if the second 
running bid (and only that bid) had additional points for incumbency – the 
result would have changed. This was a theoretical exercise to assess whether 
incumbency could have made a difference. It was not based on actual 
information about which bidders were or were not incumbents. In our report 
we were identifying a theoretical possibility of an effect, rather than saying 
that there were cases where this issue did make a difference in practice. 

It might be possible to go back to those two clusters, assess how an 
incumbency factor would have applied to all of the relevant bidders, and see 
whether it would have made a difference. ... We decided there was no need to 
take … that extra step for the purposes of our inquiry and report, given our 
overall assessment of the strengths and weaknesses of the process.” 

62. In February 2015, the Ministry commented that complaints 1A and 1B focused on the 
Ministry’s failure to notify changes to the RFP, not on the effect of those changes. While I 
accept that is the wording of these complaints, the Ministry is aware that my 
investigation has also focused on the effect (if any) of those changes on bus operators. 

63. The one change which the Ministry did not notify at all by its weekly email newsletter 
was the exclusion from consideration of one aspect of the qualification ratings, that is, 
the incumbency rating for “route groupings”. This was clearly required by clauses 99, 
100, and 130(b), of the RFP in certain circumstances.  

64. Based on the information provided by Russell McVeagh on behalf of the complainants, it 
is possible that certain bus tenderers who made cluster bids, or whose bids were 
competing against cluster bids, were prejudiced by the Ministry’s failure to notify them 
of its intention not to take into account their incumbency ratings. 

65. The Ministry submits that it is now too complex a task to take into account the 
consequence of its failure to take into account incumbency ratings in relation to cluster 
pricing bids.  

66. Nevertheless, there is a distinct possibility that the Ministry’s failure to take into account 
incumbency ratings of bus operators who made cluster bids may have affected the 
outcome of the tender. Although the Ministry states that its own investigation has 
established that bus operators were not prejudiced by that failure, I consider that as a 
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matter of fairness, the Ministry should take further steps to establish whether that 
failure did cause any prejudice. 

Opinion – complaints 1A and 1B 
67. In relation to complaints 1A and 1B, I conclude that:  

a. The Ministry was in breach of clause 30 of the RFP and clause 31 of the Mandatory 
Rules in failing to notify “qualified” bus operators of three changes to the RFP via 
the GETS website. 

b. In the absence of evidence that any of the complainants were detrimentally 
affected by the Ministry’s use of a weekly email newsletter to them to notify 
changes to the timetable for announcements and a decision to refine how some of 
the valuation criteria were applied, I do not propose to make any 
recommendations in respect of those changes to the RFP. 

c. It is possible that certain bus tenderers who made cluster bids, or whose bids were 
competing against cluster bids, were prejudiced by the Ministry’s failure to notify 
them of its intention not to take into account their incumbency ratings. 

Recommendation 
68. I recommend that the Ministry take further steps to establish whether any bus operators 

(identified by Russell McVeagh on behalf of the complainants) who made cluster bids, or 
whose bids were competing against cluster bids, were prejudiced by the Ministry’s failure 
to notify them of its intention not to take into account the incumbency ratings; and take 
appropriate remedial action in the event that any such prejudice is identified. 

Complaints 2 and 3: failure to take into account RFP 
provisions regarding “acceptable” buses and limits on 
tenders 

(a) Particulars 

69. The particulars of these complaints are as follows: 

“2. The Ministry allegedly breached various clauses of the RFP by treating certain 
vehicles as being ‘acceptable’ under those clauses when the vehicles in 
question did not meet the relevant criteria. 

3. The Ministry also allegedly breached clause 118 of the RFP by miscounting the 
number of acceptable vehicles in the tender fleets of certain successful 
tenderers, and/or by misapplying the allowable limits for the number of 
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routes that they could bid for on the basis of the number of ‘available’ 
vehicles they had.”  

70. As both complaints 2 and 3 relate to whether certain tenderers had been appropriately 
awarded bus routes having regard to the vehicles they owned at the time specified in the 
RFP, I have dealt with these complaints together in this opinion. 

(b) Comments to Ministry 

71. In December 2012, Dr McGee advised the Ministry: 

“Complaint 2 

... 

The Auditor-General’s inquiry 

The Auditor-General’s report noted that some concerns had been expressed 
that vehicle types other than buses had been included in tender fleets during 
the qualification submissions phase. The report did not specifically comment 
on claims that some vehicles that had been specified as lease or buy vehicles, 
or as vehicles under construction, were treated as being acceptable despite 
the non-progression of a contract to lease or buy, or the non-construction of 
the vehicles in question. It did, however, suggest (at para 92) that the Ministry 
should, in any future tender process: 

‘ … ensure that it has a robust system for satisfying itself that bus operators 
have enough buses for the number of routes they submit bids for. In the 2008 
bus tender process, all of the bus operators had enough buses for the number 
of routes they won. However, we did observe an error in one of the Ministry’s 
calculations that the Ministry was unable to explain. The error inflated the 
number of buses the bus operator had in its fleet by 45. Even with this error, 
the bus operator still had enough buses to operate the number of routes it 
won.’ 

My investigation 

The RFP criteria provided that vehicles that were considered to be 
unacceptable, and that could be disqualified from a tenderer’s fleet, included: 

 a small passenger service vehicle older than 15 years of age (clauses 57 
and 111(a));  

 a large passenger service vehicle older than 26 years of age (clauses 57 
and 111(a));  

 a vehicle that was not in New Zealand as at 30 April 2008, being the 
closing date for qualification submissions (clauses 58 and 111(c)); 

 a remanufactured bus (S registration) (clause 59); 
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 a vehicle that did not have a vehicle identification number or 
registration (clause 58(d)); 

 a vehicle that did not have a Certificate of Fitness, Certificate of Loading 
or a Land Transport New Zealand safety check (clauses 58(d) and 80); 

 a vehicle that had failed three or more of its previous five six-monthly 
Certificate of Fitness inspections in the four key areas of brakes, tyres, 
suspension or steering (clauses 72 and 111(d)); 

 a vehicle that would not be available for school bus transport services 
on 1 January 2009, for example, because it had other contractual 
commitments (clauses 62 and 111); or 

 a vehicle that was not owned by the tenderer, unless: 

 the tenderer had shown evidence of a sole option contract to lease or 
buy the vehicle; and 

 the tenderer would have the vehicle available for school bus transport 
services by 1 January 2009; and 

 the vehicle was not unacceptable for any other reason (clauses 58(b) 
and 111(b)). 

The complainants’ concerns may be summarised as follows: 

 Successful tenderers may have included unacceptable vehicles in their 
tender fleets, and the Ministry may not have identified or disqualified 
them as it should have done. 

 Successful tenderers may have added vehicles to, or removed vehicles 
from, their tender fleets after the qualification submissions phase 
(clause 64), and the Ministry may not have: 

identified or disqualified any unacceptable vehicles; or 

correctly counted the number of acceptable vehicles remaining at 
the pricing submissions phase; or 

adjusted the vehicle age scores accordingly. 

 Where the Ministry failed to identify or disqualify unacceptable vehicles, 
tenderers could have bid for more routes than they would have been 
entitled to bid for under the RFP rules. 

Cases 

The information that Russell McVeagh has provided to support its clients’ 
claims is set out in Appendix 2 under the heading, ‘Complaint 2’. The 
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successful tenderers referred to in these submissions are Go Bus Transport 
Ltd, Hebberds Bus Services Ltd, McDermotts Coaches Ltd, PBC Travel/PBC 
Party Bus and Ritchies Transport Holdings Ltd. 

The Ministry’s report 

To assist my investigation of this complaint, I would, at this stage, appreciate 
receiving the Ministry’s comments on how it handled the particular bids 
submitted by the five successful tenderers in the particular cases discussed in 
Appendix 2 – specifically: 

(a) Was the number of acceptable vehicles counted correctly at all stages of 
the tender process prior to the commencement date of the relevant 
contracts?  Please provide the relevant datasets for each of the five 
tenderers and explain what was done in each case. 

(b) Were any unacceptable vehicles counted as being acceptable?  If so, 
please explain how this would have affected the assessment of the 
relevant bids and any competing bids. If not, please comment on the 
concerns expressed by the complainants that unacceptable vehicles 
have been used to service the routes that were won. 

(c) Were there any unacceptable vehicles that were not disqualified?  If any 
such vehicles were not disqualified, please explain the reason(s) for this. 

(d) In terms of clause 58(b) of the RFP, were any steps taken, at any stage, 
to check that where the tenderers claimed to have existing 
vehicles through lease or buy contracts, those contracts were performed 
and the specified vehicles available for service from 1 January 2009? 

(e) In terms of clause 58(c) of the RFP, were any steps taken, at any stage, 
to check that where the tenderers claimed to have new vehicles under 
construction, the specified vehicles were available for service from 
1 January 2009? 

(f) Were any steps taken to check that the tender fleets submitted during 
the pricing submissions phase were the same as those submitted during 
the qualification submissions phase?  Were any steps taken to account 
for any vehicles added or removed? 

(g) Were the correct qualification scores awarded, based on the number of 
acceptable vehicles? Were adjustments made to the vehicle age scores 
where necessary in accordance with clause 64? 

Complaint 3 

... 

The Auditor-General’s inquiry 
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While the Auditor-General noted that all the successful tenderers had enough 
vehicles for the number of routes they won (para 92), she did not specifically 
discuss the concern voiced by some complainants that some successful 
tenderers may, because of errors allegedly made by the Ministry, have been 
allowed to bid for more routes than they were entitled to bid for under the 
RFP rules. 

My investigation 

Clause 118 allowed tenderers to bid for more routes than the number of 
vehicles they had available, whilst placing limits on the number of routes that 
could be bid for. Accordingly, tenderers had to prioritise the routes that they 
wished to bid for. The purpose of the clause, as I understand it, was to 
maximise the opportunity for tenderers to fully engage their vehicles whilst 
ensuring that the Ministry would not be inundated with multiple price bids 
from different tenderers for the same route. 

The Ministry’s calculation of the number of available (which I understand to 
mean ‘acceptable’) vehicles in a tender fleet determined the number of routes 
that the tenderer could bid for. Furthermore, any failure by the Ministry to 
enforce the limits prescribed by clause 118 would have meant that tenderers 
who had bid for more routes than they were entitled to bid for would have 
gained an unfair advantage over those who had bid within the limits. 

The complainants’ concerns are as follows: 

 Successful tenderers could have bid for more routes than they were 
entitled to bid for if the Ministry miscounted how many acceptable 
vehicles they had. 

 Successful tenderers may have bid for more routes than they were 
entitled to bid for, and the Ministry may not have applied the limits in 
clause 118 to their price bids. 

Cases 

The information that Russell McVeagh has provided to support its clients’ 
claims is set out in Appendix 2 under the heading, ‘Complaint 3’. The 
successful tenderers referred to in these submissions are Go Bus, Hebberds, 
McDermotts, Party Bus and Ritchies. 

The Ministry’s report 

I would appreciate receiving the Ministry’s comments on how it applied clause 
118 to the particular bids submitted by the five successful tenderers in the 
particular cases discussed in Appendix 2 – specifically: 

(a) What was the maximum number of routes that each tenderer could 
have bid for under the RFP rules?  How many routes did each tenderer 
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bid for? What was the maximum number of routes that each tenderer 
could have won under the RFP rules?  How many routes did each 
tenderer win? 

(b) If the number of routes that a tenderer bid for was inconsistent with the 
number of acceptable vehicles in the tender fleet, and/or with the limits 
prescribed by clause 118, how might this have affected the assessment 
of the relevant bids and any competing bids? 

(c) The Auditor-General’s report referred to a case where an error was 
made that had the effect of inflating the number of available buses that 
the tenderer in question had by 45 (para 92). While the Auditor-General 
was essentially concerned with whether the tenderer still had enough 
vehicles to operate the number of routes it won (it did), I would be 
interested to know how many routes the tenderer was entitled to bid 
for, how many routes the tenderer did bid for, how many routes the 
tenderer could have won, and how many routes the tenderer did win. If 
the tenderer won more routes that s/he was entitled to bid for, please 
explain how this affected the assessment of any competing bids for the 
same route(s).” 

(c) Ministry’s initial response 

72. In February 2011, the Ministry responded in relation to complaints 2 and 3 as follows: 

“The second and third complaints can be summarised as allegations that the 
Ministry treated certain vehicles as acceptable when the vehicles did not meet 
the relevant criteria and that the Ministry miscounted vehicles allowing some 
tenderers to bid for more routes than they should have. The presumption here 
appears to me to be that these two actions have resulted in certain tenderers 
being successful when they might not otherwise have been and that if those 
tenderers had not been successful, the complainants would have been. 

Ministry response 

The Ministry has three difficulties in responding to these complaints: 

(i) No flaw has been identified in the Report that supports these 
allegations. The paragraph quoted on page 6 of your letter does 
not identify any flaw in the Tender. It makes the comment that 
one calculation for one operator was wrong but that it did not 
affect the result in the operator’s case. The Report found ‘no 
evidence that bus operators had been incorrectly advanced to the 
pricing submission stage’ (paragraph 129). 

(ii) The statements put forward in support of the allegations don’t 
address issues to do with the Tender; rather they concern the 
services provided by the successful tenderers after the Tender was 
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over and the contracts were in place. A number of allegations 
about Go Bus (a successful tenderer) are made by the 
complainants on page 17 of your letter. Similar allegations are 
made by the complainants on pages 18-19 about Hebberds, 
McDermotts, Party Bus and Ritchies. 

These statements seem to infer that the Tender process was 
manipulated by the successful tenderers. This is not borne out by any 
statements in the Report or in your letter. 

(iii) The complainants’ concerns are dependent on a range of factors 
that are not able to be recreated after the fact. For example, when 
asked about the bids submitted by the five successful tenderers on 
page 8 of your letter, it is not possible to work out how an 
incorrect entry would have affected one of the complainants by 
locating, as requested, the five relevant datasets for the successful 
tenderers. 

In order to try and work this out the Ministry would first need to: 

a. Go through the online lists of all 2,700 routes that were bid 
for, to identify if one or more of the five successful tenderers 
named and one of the complainants listed had submitted 
bids for the same routes. 

b. Look at the spreadsheets for the routes identified to assess 
each vehicle listed by the tenderers. For the Tender, the 
assessment of existing vehicles was undertaken by Land 
Transport New Zealand (as it was then) and unacceptable 
vehicles were removed from the Tender prior to any points 
being awarded for the remainder of the tenderer’s fleet. 

If the Ministry were to undertake an exercise such as this it would still 
not be able to determine what outcome the removal of one or more 
vehicles from a tenderer’s bid might have had on other tenderers. This is 
because: 

a. It is not possible to identify what route that vehicle removal might 
have affected as vehicles listed at the qualification stage were not 
route specific (routes only became relevant at the pricing stage). 

b. If a tenderer had had fewer vehicles in its fleet during the Tender 
because one or more had been removed, it is not known what 
routes that tenderer would then have bid for. It may have bid for 
all at the same price or it may have bid for all at a lower price. It 
may have bid for some routes and left others out but there is no 
way of knowing what those might have been. It is worth noting 
here that the Report found that in every case in its sample any 
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mistakes about vehicles were corrected before the pricing 
submission phase (paragraph 76).”  

(d) Ministry’s further responses 

73. In March 2012, Dr McGee sought clarification from the Ministry: 

“[The Ministry’s] letter of 4 February 2011 [stated] that no flaw has been 
identified in the report that supports the allegations of the complainants in 
complaints 2 and 3. You will appreciate that, although there is some 
commonality of subject matter, my investigation is separate from that of the 
Auditor-General. The Auditor-General’s report did not address the specific 
allegations of the complainants or impact on individual operators that are 
central to this investigation.  

[The Ministry] further stated: 

‘It is not possible to work out how an incorrect [vehicle] entry would have 
affected one of the complainants by locating, as requested, the five relevant 
datasets for the successful tenderers.’ 

[The Ministry has] suggested that in order to determine the impact on 
individual bidders of the inclusion of vehicles that did not meet the criteria 
[the Ministry] would need to: 

‘go through the online lists of all 2700 routes that were bid for, to indentify if 
one or more of the five successful tenderers named and one of the 
complainants listed had submitted bids for the same routes.’ 

It appears that the process [the Ministry has] suggested may be unnecessarily 
expansive. It seems to me that a more efficient means of determining which 
of the complainants were affected might be, rather than looking at all 2700 
routes, to confine the search to the routes that each of the five named 
tenderers won, and see if any of the complainants submitted bids for the 
same routes.  

[It is] also suggested that ‘the Ministry would [still] not be able to determine 
what outcome the removal of one or more vehicles from a tenderer’s bid 
might have had on other tenders’. [The Ministry has stated] that it is not 
possible to identify what route removal of a vehicle might have affected, as 
vehicles listed were not route specific; and also that if a tenderer had fewer 
vehicles in its fleet during the tender because one or more had been removed, 
it is not known what routes that tenderer would have bid for. 

Again this may be unnecessarily complex. I accept that it would not be helpful 
to speculate on what routes the tenderers would have bid for in the event that 
ineligible vehicles were removed from their fleet. But I would like to establish 
at a more general level which, if any, of the five successful tenderers included 
ineligible vehicles in their fleet. If ineligible vehicles were included in the fleets 
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of any of the successful bidders, then it is legitimate to consider whether the 
resultant advantage potentially adversely affected the complainants. In the 
first instance it is necessary to ascertain whether operators who were 
advantaged by the inclusion of ineligible buses in their fleet won routes that 
any of the complainants submitted unsuccessful bids for. 

Accordingly, I would appreciate it if you were able to provide the material in 
response to the questions asked in my letter of 15 December 2010. I have set 
them out in the annex to this letter. 

[The Ministry has] stated that ‘the assessment of existing vehicles was 
undertaken by Land Transport New Zealand’. Can you please provide copies of 
all correspondence with Land Transport New Zealand describing its brief in 
respect of the tendering process, and all documents provided by LTNZ to the 
MOE in respect of its assessment of those existing vehicles. 

You may need to liaise with LTNZ (New Zealand Transport Agency) in 
responding to the above questions. Where particular actions were taken by 
LTNZ rather than the Ministry of Education please advise.” 

74. In October 2012, the Ministry provided answers to questions 2 to 17 posed by Dr McGee 
in March 2012 in relation to complaints 2 and 3. Appendix 4 sets out the text of the 
questions and answers.  

75. In February 2015, the Ministry provided further comments on complaints 1 and 3:  

“2.3 ... clause 118 of the RFP is not a tender term. Clauses 47 to 141 are headed 
‘Evaluation Guideline’ and are expressed to be guidelines for the tender 
evaluation committee. 

2.4 The status of these RFP clauses was discussed in Bayline Group Ltd v Secretary 
for Education1 where Simon France J accepted that there would be 
circumstances where, for good reason, the Ministry could decide to deviate 
from these guidelines.” 

76. In March 2015, the Ministry provided the following information relating to the 
information it relied on to satisfy itself that tenderers would have available new or to be 
constructed and imported buses at the commencement of the tender (1 January 2009): 

“... during the qualification phase of the tender process that the Ministry 
assessed the vehicles that had been put forward by the tenderers as school 
bus vehicles. Tenderers were required to list their vehicles on Template 2 of 
the Request for Proposal document (RFP). 

                                                      
1
 [2007] NZAR 747. 
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The Ministry required tenderers to complete Template 9 of the RFP for all new 
buses and buses to be constructed. The template set out the planned vehicle 
purchases details for each vehicle. Both the vendor company and the tenderer 
purchaser had to sign this form. The Ministry regarded this as sufficient proof 
of vehicle availability and so it did rely on tenderers’ integrity in this regard. 

The Ministry also relied on the statutory declaration which all tenderers were 
required to complete as part of the qualification phase. The statutory 
declaration was included as Template 13 and required tenderers to declare 
that ‘all the information stated by me in this Tender is correct’. The RFP 
reminded tenderers that making a false declaration was an offence and could 
result in prosecution. 

Any relevant information about tenderers or information contained in their 
tender documents that came to the attention of the Tender Evaluation 
Committee (TEC) in the course of the tender process was taken into account 
during their deliberations.” 

(e) Bus operators’ further comments 

77. In November 2013, Dr Butler, on behalf of the complainants, commented on complaints 
2 and 3: 

“12. ... Our analysis of the information the Ministry has already provided (in 
Appendix 3 to [Dr McGee’s] provisional opinion)2 shows that the Ministry 
failed to apply clause 118 of the RFP, and therefore allowed certain successful 
tenderers to breach that clause, causing further potential prejudice to other 
tenderers. 

13. We begin with the following extract from the answer the Ministry gave to 
your Office:3  

‘The Ministry did not enforce the provisions of RFP clause 118 in regard to any 
tenderer regarding the number of routes bid; it was considered more 
important to ensure that, if successful, a tenderer had enough buses for the 
routes awarded.’ 

14. That is a blatant and startling admission. We now explain the importance of 
enforcing clause 118 ...  

15. The Ministry should have limited the number of routes each tenderer could 
bid for according to the number of acceptable vehicles in each tenderer’s 
tender fleet (as submitted in the operator selection/pricing phase). Clause 118 

                                                      
2
 Appendix 3 to Dr McGee’s opinion is Appendix 4 to this opinion. 

3
 Appendix 4, Ministry response to question 12. 
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of the RFP states that tenderers can only bid for a limited number of bus 
routes based on the size of their tender fleet (with emphasis added): 

‘A Tenderer may submit prices for more routes than the number of vehicles 
they have available. This is to maximise the opportunity for Tenderers to 
fully engage their vehicles in school transport. The following limits apply, and 
refer to the Tenderer’s total school bus fleet nationally. The tenderer can 
decide how and where to allocate the additional routes tendered: 

No of Vehicles Available No of Routes Permitted for Bidding 

1 – 15 up to 50% more than the vehicles available 

16 – 30 up to 25% more than the vehicles available 

31 – 70 up to 20% more than the vehicles available 

Over 70 up to 15% more than the vehicles available 

 

A successful Tenderer will only be allocated the number of routes for which they 
have buses, at the Ministry’s discretion, even though they may have been successful 
in more than this number. The remainder will be allocated to the next best bid.’ 

16. Clause 64(b) of the RFP also states that vehicles cannot be added to the 
school transport fleet after the closing date for price bids, and before the 
commencement date of any contract between the Ministry and a successful 
tenderer. In other words, there cannot be post-tender negotiations to use 
different vehicles other than those specified in the successful tenderer’s 
tender fleet. This is consistent with clause 118 of the RFP and means that 
successful tenderers may have been required to turn down routes if they were 
successful in all the routes they bid for, which is contemplated by the RFP ... 

17. Clause 118 allowed tenderers to bid for more routes than vehicles they had, 
which maximises the opportunity for tenderers to fully engage their vehicles 
in school bus transport services, as the emphasised sentence states. 

18. However, and importantly, the clause also placed limits on the number of 
routes a tenderer could bid for, which makes tenderers prioritise what routes 
they would bid for. A tenderer is not able to bid for as many routes as they like 
in order to decrease their chances of attaining no routes and increase their 
chances of winning routes. 

19. Tenderers were required to make difficult choices on what routes to bid for in 
order to comply with clause 118 of the RFP. Tenderers that did so, in 
accordance with the Ministry’s direction, had a legitimate expectation that 
the limits outlined in the RFP would be applied even-handedly to all tenderers. 
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20. Turning now to the facts, the table the Ministry has provided4 shows that 
three operators did in fact bid for more daily routes than they should have 
been allowed to. We have analysed that table as follows: 

Tender No. of 
vehicles 

Max no.of routes 
allowed to bid for 

Daily routes 
bid for 

Excess daily 
routes bid for 

Excess as 
percentage 
of max 
no.of 
routes 
allowed to 
bid for 

Go Bus 237 273 289 16 5.9% 

Hebberds 15 23 57 34 14.8% 

Party Bus 72 83 87 4 4.8% 

 

Note that Hebberds was allowed to bid for over twice the number of daily routes it 
should have been allowed to bid for. For GoBus, the number of 237 vehicles includes 
the 100 new vehicles under construction which it did not subsequently provide (as 
discussed below). 

21. The Ministry itself admits:5 

‘The table [in answer to question 12] shows that under this interpretation the 
number of daily routes bid for by Go Bus, Hebberds and Party Bus exceeded 
the maximum number allowable under RFP clause 118.’ 

22. Failure to enforce the limits prescribed in the RFP means that those operators 
who bid for more routes than the limit gained an unfair advantage over other 
tenderers who bid within the limit. Those operators who were allowed to 
breach clause 118 unfairly increased their chances of success compared to 
those tenderers who complied with the clause. Indeed, there may be 
unsuccessful tenderers who bid against those operators and lost when, if 
clause 118 was enforced and the operator was asked to reduce the number of 
routes bid for (so as to compete according to the rules), those operators 
should not have been competing with the unsuccessful tenderers to begin 
with. The Ministry’s failure to properly enforce clause 118 made the 
competition unfair. Certain bus tenderers have potentially been prejudiced by 
the Ministry’s failure to apply clause 118. 

                                                      
4
 Appendix 4; Ministry response to question 12. 

5
 See footnote 3. 
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23. We note the view expressed in [Dr McGee’s] provisional opinion (which we 
agree with) that:6 

‘Furthermore, any failure to enforce the limits prescribed by clause 118 would 
have meant tenderers who had bid for more routes than they were entitled to 
bid for would have gained an unfair advantage over those who had bid within 
the limits.’ 

24. It is not acceptable for the Ministry to suggest that, because efforts were 
made to ensure that successful tenderers had enough vehicles for routes won, 
there is somehow no issue that it failed to apply clause 118. The much more 
important point is that if the bid limits in clause 118 were enforced, then 
successful tenderers may not have been in the running for some of the routes 
that they won. 

25. Not enforcing clause 118 was also effectively a change to the RFP rules that 
was not notified, meaning there was another breach of clause 31 of the 
Mandatory Rules.” (footnotes revised) 

78. In April 2015, Dr Butler referred to the bus operators’ complaints in late 2014 to the 
Ministry about inadequacy of its investigation into the availability of new buses, or of 
buses to be constructed or imported, at the commencement of the tender (1 January 
2009). 

79. Dr Butler referred to his clients’ contentions that: 

a. a local bus manufacturer, commissioned by a tenderer to construct 100 new buses, 
lacked the resources to do so between the date of notification to the manufacturer 
of the success of its tender (30 September 2008) and the commencement of the 
tender (1 January 2009); and 

b. the Ministry failed to investigate the feasibility of bus operators importing buses 
listed in template 9 in time for the commencement of the tender. 

(f) Discussion 

80. Matters since the tender round concluded in 2008 – such as those matters referred to in 
the Ministry’s answer to question 6 (see appendix 4) – are outside the scope of this 
investigation.  

81. Based on the information the Ministry has provided, it appears that the Ministry has 
made reasonable endeavours to answer and address the complainants’ concerns forming 
the basis of complaints 2 and 3. I will not here address every aspect of these complaints. 
Rather, I will refer to certain aspects of these complaints to illustrate why the Ministry 
has not addressed all the concerns. 

                                                      
6
 Dr McGee’s provisional opinion, p 23. 
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82. The complainants submit that: 

a. certain tenderers included vehicles that were too old to be “acceptable vehicles” in 
terms of the RFP (first allegation); 

b. Go Bus and Ritchies included buses in their tender which were still to be 
constructed, and were not available for service on 1 January 2009 as required by 
the RFP (second allegation); and 

c. tenderers did not have a sufficient number of buses to service the bus routes they 
were awarded or overstated the number of buses that satisfied the RFP criteria 
(third allegation). 

83. The first allegation cannot be substantiated in the light of the information provided by 
the Ministry. I refer in particular to the answers given by the Ministry to questions 4 to 9 
and 12 to 17 (appendix 4). 

84. On the basis of the information provided by the Ministry, it appears that Go Bus and 
Ritchies had, at the time specified in clause 58, the appropriate number of “acceptable 
vehicles”. For example, clause 58(c) provided that “acceptable vehicles” included: 

“New vehicles under construction, supported by a contract between the 
Tenderer and the supplier, and which will be available to commence school 
transport services from 1 January 2009. Tenderers who specify a new vehicle 
must supply a new vehicle for school transport services, else their Contract 
with the Ministry may be terminated;” 

85. Go Bus and Ritchies provided the Ministry with details of contracts with makers of buses, 
which were, on their face, unconditional contracts to purchase buses to be built prior to 
the beginning of 2009. Both Go Bus and Ritchies provided as part of their submission 
completed template 9 forms and statutory declarations that all the information in their 
tenders was correct.7  

86. In December 2009, with reference to the RFP’s limits on the number of bus routes for 
which a tenderer could submit pricing bids as set out in clause 118, Dr Butler submitted: 

“61. The effect of this rule was to make tenderers prioritise what routes they 
would bid for. Failure to apply this rule would mean that tenderers who bid 
for more routes than the limit would gain an unfair advantage over those who 
bid within the limit.  

62. There is factual evidence that MOE breached this rule. It is clear that the MOE 
incorrectly inflated the number of vehicles one tenderer had by 45. Our clients 
are vexed as to whether this occurred in relation to submissions of other 

                                                      
7
 See Appendix 5 for a copy of template 9. 
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tenderers. This concern stems from the small sample size used in the OAG 
Inquiry.” 

87. Dr Butler appears to be referring to paragraph 92 of the OAG’s Report, where it is stated: 

“... However, we did observe an error in one of the Ministry’s calculations that 
the Ministry was unable to explain. The error inflated the number of buses the 
bus operator had in its fleet by 45. Even with this error, the bus operator still 
had enough buses to operate the number of routes it won.”  (emphasis 
added) 

88. In the Ministry’s answer to question 16, it provided information addressing the apparent 
overstatement of 45 buses by a tenderer. Ritchies made this overstatement. It seems 
that Ritchies made a simple and wrong transposition of two numbers; it should have 
stated it had 305 buses, rather than 350 buses. The Ministry has advised that, on the 
basis that Ritchies did make that error, the TEC awarded Ritchies fewer routes (293 
routes) than its maximum potential entitlement of 305 routes. (Clause 118 of the RFP 
stipulated that bus tenderers must have one bus for each route.) 

89. The Ministry admits it did not enforce strictly the limits prescribed by clause 118 on the 
number of routes tenderers could bid for, having regard to the number of buses they had 
available in terms of the RFP. On the basis of information provided by Dr Butler, it 
appears that three bus operators bid for more buses than they should have in terms of 
clause 118 and, to that extent, the third allegation is substantiated. 

90. Accordingly, I conclude that the Ministry breached clause 118 in this respect, and that 
the Ministry’s explanation for doing so is unreasonable.  

91. In the introduction to the RFP, it is stated: 

“From January 2009, most new Contracts for both daily bus routes and 
technology routes will have a term of six years, with the opportunity for up to 
two extensions of three years each. For technology routes, these 
arrangements will replace the Ministry’s current year by year contracting. A 
few special cases may result in shorter term Contracts and will be defined as 
part of the tender.” 

92. In the light of the intended length of the contracts awarded in the 2008 tender and the 
significant number of buses included in some bus operators’ tenders which were new or 
to be constructed or imported, the Ministry’s failure to investigate the accuracy of the 
completed template 9 forms and template 13 declarations was unreasonable. If the 
manufacturers were unable to provide the promised buses by the commencement of the 
tender (1 January 2009), it is possible that would have forced a tenderer to purchase 
replacement buses. That possibility may have placed in doubt the Ministry’s ability to 
have all school bus routes adequately serviced on 1 January 2009. Further, the 
purchasing of replacement buses would have undermined one of the RFP’s main 
purposes: having buses in operation checked to be safe during the qualification phase. 
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93. An attempt to unravel the consequences of the Ministry’s breach of clause 118 and its 
failure to investigate the accuracy of the template 9 forms and the template 13 
declarations appears impossible at this late stage. However, the Ministry should provide 
an assurance that, in any future similar tender, it will strictly enforce compliance with the 
tender terms, and check whether the template 9 forms and template 13 declarations are 
correct. 

Opinion – complaints 2 and 3 
94. The Ministry breached clause 118 of the RFP by failing to enforce strictly the limits 

prescribed by clause 118 on the number of routes for which tenderers could bid. 

95. The Ministry unreasonably failed to investigate whether template 9 forms and template 
13 declarations forming part of bus operators submissions to the RFP were accurate. 

96. In all other respects, I have not sustained complaints 2 and 3. 

Recommendations 
97. The Ministry provide an assurance to bus operators that, in any future school bus tender 

process, it will strictly enforce compliance with the tender terms. 

98. The Ministry will, in any future school bus tender process, make reasonable 
investigations into whether template 9 forms and template 13 declarations (or their 
equivalent) are accurate. 

Complaint 4: misinterpretation of RFP clause 130(a)(ii) 
(a) Particulars 

99. The particulars of complaint 4 are: 

“4. The MOE failed to give effect to the words ‘or individual’ in clause 130(a)(ii) of 
the RFP by only identifying fleet bids as feasible bids for all routes in a route 
grouping.” 

(b) Comments to Ministry 

100. In December 2010, Dr McGee advised the Ministry: 

“The evaluation criteria for route prices were set out in clause 130 of the RFP. 
Clause 130(a)(ii) provided: 

‘130 Pricing evaluation will be conducted by the Ministry according to the 
following guidelines. Evaluation will be done by route grouping using the 
following process: 
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(a) Identify the feasible bids for all routes in the route grouping. Feasible 
bids will be: 

… 

(ii) Any one bid for all routes (either fleet or individual);’ 

Two complainants have expressed concern that they were unfairly 
disadvantaged by the Ministry’s application of this clause, which they claim 
gave no effect to the words, ‘or individual’. 

Cases 

Russell McVeagh’s submissions relating to these operators (Bethlehem 
Coachlines Ltd, and M S and V A Miller) are set out in Appendix 2 under the 
heading, ‘Complaint 4’.”  (emphasis added) 

101. Dr McGee had previously met with Ministry staff (in August 2010) to discuss the 
complaints as originally formulated by Dr Butler in December 2009. In his December 
2010 comments to the Ministry, Dr McGee referred to that meeting: 

“At the meeting on 9 August 2010, I understood your staff to have confirmed 
that the words, ‘or individual’, did have meaning. However, the point was also 
made that it was for the operators to decide whether or not they wished to 
submit fleet rate bids, and that Bethlehem, unlike most other operators, had 
chosen not to do so. 

Nevertheless, insofar as clause 130(a)(ii) made it clear that feasible bids 
included individual bids – which I understand to be a bid for each route in a 
route grouping on an individual basis (with possibly a different price offered 
for each route) – it would be helpful to have the Ministry’s comments on the 
following matters: 

a. Were the bids made by Bethlehem and the Millers evaluated in a 
manner that gave effect to the words, ‘or individual’? If they were, 
please explain why their bids were unsuccessful, having regard to 
Russell McVeagh’s submissions … If they were not, please explain how 
this would have affected the assessment of their bids and any 
competing bid(s), including the successful bid(s). 

b. If the clause was applied in a manner that did not give effect to these 
words, please identify all other affected bids, and explain how this 
would have affected the assessment of those bids and any competing 
bid(s), including the successful bid(s).”  

(c) Ministry’s responses 

102. In February 2011, the Ministry responded to this complaint: 
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“The fourth complaint alleges that the Ministry failed to give effect to the 
words ‘or individual’ in clause 130(a)(ii) of the RFP. I understand the argument 
to be that, had the Ministry’s interpretation of this clause been the same as 
the interpretation now put forward by the complainants, the complainants 
would have won the routes. 

... 

The Ministry does not accept the complainants’ interpretation. The Ministry’s 
interpretation of the clause and how its process for assessing the bids was 
undertaken is explained in a letter to the complainants’ lawyers, 
Russell McVeagh, dated 2 June 2009 (copy attached). 

The Ministry’s objective at the pricing evaluation stage of the Tender was to 
obtain the best possible service for the lowest possible price. Selecting the 
lowest priced bids from all the individual bids was done to get the lowest price 
possible for a route grouping. The Report did not find this to be a flaw and, at 
paragraph 80 footnote 17, uses the same interpretation as the Ministry.” 

103. Footnote 17 to para 80 of the OAG’s Report reads: 

“Feasible bids included fleet pricing bids submitted by bus operators for the 
route grouping and any composite bids assembled by the Ministry (where the 
Ministry combined the bids for individual routes that made up a route 
grouping to make them a route grouping bid).” 

104. In June 2009, the Ministry provided Russell McVeagh (for the complainants) with the 
following interpretation of what constituted in its opinion a “feasible bid” in terms of 
clause 130(a) of the RFP: 

“(a) Only one bid for one route 

If there was only one individual bid for one of the routes in a routes 
grouping and it wasn’t part of a fleet rate bid (so was able to be 
considered separately) then that one bid was a feasible bid for that 
route. (130(a)(i)) 

(b) Only one fleet rate bid for all of a route grouping or only one 
individual rate for all of a route grouping 

If there was only one bid for all routes in a route grouping then that was 
a feasible bid for the route grouping. It could have been a fleet rate bid 
or could have been an individual bid for all routes. (130(a)(ii)) 

(c) More than one fleet rate bid for all or part of a route grouping 

Fleet rate bids for all routes in a route grouping were feasible bids 
because they were not able to be split up into individual routes and 
combined with other bids. Fleet rate bids were only able to be combined 
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as feasible bids if they were for some but not all of the routes in a route 
grouping. They were combined with other partial fleet rate bids or with 
individual bids to make up all the routes in a route grouping. (130(a)(iii)) 

(d) More than one individual rate bid for all or part of a route grouping 

Individual bids from more than one operator were combined to get the 
lowest possible bids for each route. If there were individual bids from 
one operator for one, more, or all of the routes in a route grouping and 
individual bids from another operator for one, more, or all of the routes 
in a route grouping and all the routes were bid for, then a combination 
of the lowest of those bids would be a feasible bid for the route 
grouping. (130)(a)(iv))” 

105. In his December 2010 advice to the Ministry, under the heading “Complaint 4”, 
Dr McGee referred to the effect on one of the complainants, Bethlehem Coachlines Ltd, 
arising from the Ministry’s interpretation of clause 130(a)(ii).  

106. Dr Butler submitted that clause 130(a)(ii) should be interpreted as follows: 

“67. Under the rules of the RFP, the MOE had no discretion to selectively 
apply the criteria. All bids failing within any of the criteria of clause 
130(a) should have been treated as feasible. 

68. The correct interpretation of clause 130(a)(ii), is that a feasible bid 
should have resulted whenever a tenderer submitted: 

a. a bid for each route in a route grouping on a fleet rate basis (i.e. a single 
price for all routes bid for); or 

b. a bid for each route in a route grouping on an individual basis (each 
route at a different price). 

69. Despite the clear effect of this clause, the MOE considered fleet rate 
bids only across a route grouping, but not route groupings with an 
individual basis. As a result, the words ‘or individual’ in clause 130(a)(ii) 
were given no effect.” 

107. In respect of Bethlehem Coachlines, Dr Butler submits that, if his interpretation of clause 
130(a)(ii) is correct, the following should have been the outcome of its bid: 

“70. By way of example, our client Bethlehem Coachlines submitted bids for 
all the routes in route groupings 10408, 10409, and 10425 on an 
individual basis. Accordingly, it was entitled to have its bids treated as 
feasible bids in their own right under clause 130(a)(ii). 

71. If clause 130(a)(ii) had been applied to Bethlehem’s route grouping bid, 
it would have been awarded all the routes in route groupings 10408 and 
10425 by the MOE ….” 
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108. The Ministry response is that paragraph (d) (“more than 1 individual rate bid for all or 
part of a route grouping”) applied to Bethlehem Coachline’s bid. In support of that 
contention, the Ministry advised (by letter to Russell McVeagh, June 2009): 

“ ... The purpose of the feasible bid process was to find the lowest price for a 
route grouping. Individual bids from one operator for all of a route grouping 
would not automatically be a feasible bid in the way [Dr Butler] suggested 
unless that operator was the only operator with individual bids. If a lower 
price for a route grouping could be achieved by combining the lowest of the 
individual bids from different operators then that was done.” 

109. In June 2013, in advice to this Office, the Ministry repeated its previous submissions in 
support of its interpretation of clause 130(a)(ii): 

“Complaint 4 

22. The complaint set out in [Dr McGee’s] provisional opinion is that the 
Ministry ‘failed to give effect to the words, ‘or individual’ in clause 
130(a)(ii) of the RFP by only identifying fleet rate bids as feasible bids for 
all routes in a route grouping.’ [Dr McGee’s] provisional opinion found 
that the consequence of such a failure was that the Ministry had 
potentially prejudiced two of the complainant tenderers. 

23. [Dr McGee’s] provisional opinion incorrectly states that the Ministry’s 
interpretation of clause 130(a)(ii) meant that a tenderer could not make 
individual bids for each route in a route grouping. This statement is not 
correct. 

24. A tenderer could make individual bids for any or all routes in a route 
grouping as it saw fit. If a tenderer’s individual bids for all routes were 
the lowest bids or the only individual bids for all the routes in that route 
grouping, then those bids would be combined to form a feasible bid for 
that route grouping. This could and did occur. 

25. If more than one tenderer made individual bids for any or all of the 
routes in a route grouping, then clause 130(a)(iv) allowed the Ministry 
to combine any of one tenderer’s individual bids with bids from other 
tenderers to make up a feasible bid. 

26. The purpose of combining individual bids in this way was to enable the 
Ministry to get the lowest possible price feasible bids. This is what the 
OAG report refers to on page 32 as a ‘Composite bid’. 

27. The interpretation of clause 130(a)(ii) put forward at page 33 of the 
provisional opinion is not consistent with the purpose of the feasible bid 
process which as explained above was to find the lowest priced bids for 
a route grouping. 
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28. This interpretation is also inconsistent with the clauses in the RFP. There 
is no prohibition in clause 130(a)(iv) on the Ministry combining 
individual bids where those bids are from one tenderer who has 
submitted bids for all of the routes in a route grouping. While clause 122 
specifically prevented the Ministry [sic] the option of breaking up a fleet 
rate bid, there is no corresponding provision in relation to individual bids 
for all routes. 

29. The Ministry does not accept that it failed to give effect to the words, ‘or 
individual’ in clause 130(a)(ii) of the RFP. It is not correct to say that the 
Ministry only identified fleet rate bids as feasible bids for all routes in a 
route grouping.” 

110. In January 2015, I advised the Ministry that my provisional opinion was that Dr Butler’s 
interpretation of clause 130(a)(ii) was correct and that it should investigate whether any 
tenderer had been prejudiced by the way the Ministry had interpreted that provision. 

111. In February 2015, the Ministry, in essence, but more succinctly, repeated its earlier 
interpretation of clause 130(a)(ii): 

“3.2 ... the interpretation of clause 130(a)(ii) put forward by Dr Butler to be 
the ‘correct’ one. [Dr Butler’s] interpretation was that the words ‘or 
individual’ meant that every bid for a route grouping which had 
individual bids for all the routes, should have been regarded as a 
feasible bid. 

3.3 The Ministry’s interpretation of clause 130(a)(ii) was that individual bids 
from one tenderer for all of a route grouping would not automatically 
be a feasible bid unless that tenderer was the only one with individual 
bids or the bids were all the lowest priced individual bids.” 

112. In reliance on the judgment in the Bayline Group Ltd case,8 the Ministry submitted it was 
entitled to deviate from the “Evaluation Guidelines” (clauses 47 to 141) and, in 
appropriate cases, could award tenders not satisfying the “Evaluation Guidelines”. While 
I accept that is the case, here the Ministry simply misinterpreted clause 130(a)(ii); it did 
not make a conscious decision to deviate from that provision. 

113. In my opinion, Dr Butler’s interpretation of clause 130(a)(ii) (set out in his para 68, 
quoted in my para 106 above) is correct. The RFP defined “feasible bids”. The Ministry’s 
interpretation of clause 130(a)(ii) (in particular its para 25, quoted in my para 109 above) 
and of the expression “or individual” does not give appropriate effect to that expression.  

114. On the correct interpretation of clause 130(a)(ii), it appears that Bethlehem Coachlines 
(and perhaps other bus operators) was prejudiced by the Ministry’s interpretation, which 

                                                      
8
 See footnote 1. 
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meant that the Ministry failed to treat Bethlehem Coachlines’ bids for all routes in 
certain route groupings on an “individual” basis as feasible bids.  

115. In my opinion, the Ministry acted unfairly and unreasonably in the way it interpreted 
clause 130(a)(ii). 

116. On the basis of information available to me, I am unable to form an opinion on whether 
the Ministry’s interpretation of clause 130(a)(ii) prejudiced other bus operators, as 
submitted by Dr Butler. To establish whether that in fact occurred requires further 
investigation by the Ministry, notwithstanding the Ministry’s misgivings about its inability 
to ascertain whether any tenderer was prejudiced by its misinterpretation of clause 
130(a)(ii).  

Opinion – complaint 4 
117. I conclude that: 

a. the Ministry acted unreasonably and unfairly in failing to give any effective 
meaning to the expression “or individual” which appears in clause 130(a)(ii) of the 
RFP. 

b. Bethlehem Coachlines Ltd was potentially prejudiced by this failure. 

Recommendation 
118. I recommend that the Ministry further investigate whether any bus operators were 

prejudiced by the Ministry’s failure to consider bids for all the routes on an individual 
basis, and the effect of that prejudice (if any). 

Complaint 5: failure to investigate bus operator concerns 
before tenders awarded 

(a) Particulars 

119. The particulars of complaint 5 are:  

“5. The Ministry allegedly sought to defer engaging with the concerns of 
the unsuccessful tenderers until after the contracts with the successful 
tenderers were signed.” 

(b) Comments to Ministry 

120. In December 2010, Dr McGee advised the Ministry: 

“The Auditor-General’s inquiry: 
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Following the completion of the tender in late September 2008, some of the 
complainants wrote to the Ministry to express concerns about how the tender 
had been conducted. It seems that the Ministry was, at the time, in the 
process of negotiating and signing contracts with the successful tenderers. 
The contracts, which were of six years’ duration, with the opportunity for up 
to two extensions of three years each, were to take effect on 1 January 2009. 
The complainants therefore requested that their concerns be given urgent 
attention. 

Although the Auditor-General examined a sample of the correspondence 
relating to the tender process, she made it clear (at para 108 of her report) 
that she had not looked into ‘the individual matters each correspondent 
raised with the Ministry about the 2008 bus tender process and its outcomes’, 
but had rather considered ‘the Ministry’s process for addressing the matters 
raised’. 

My investigation 

To the extent that public sector procurement standards require the Ministry 
to act fairly and reasonably towards all tenderers, and to promptly provide 
unsuccessful tenderers with information as to why their tenders had not been 
accepted, the complainants consider that the Ministry had a responsibility: 

 to respond, in a prompt and meaningful way, to the concerns that they 
had raised about the tender process; and, if necessary, 

 to slow or pause the negotiations with the successful tenderers if it 
seemed that the matters raised warranted investigation. 

The complainants note that while the aim was for contracts to be in place by 
1 January 2009, schools did not open until 27 January that year. They further 
note that it was open to the Ministry to have negotiated short-term contracts 
pending the outcome of any investigation. 

According to the complainants, the Ministry was generally disinclined to 
engage with their concerns until after contracts were signed, with the 
consequence that even if some of those concerns were subsequently found to 
have been valid – thereby raising questions about the robustness of the 
process – the outcome of the tender could not be changed as the contracts 
would by then have been in place. 

Russell McVeagh observe that its clients’ understanding appears to be 
consistent with the Auditor-General’s comment at para 144 of her report, 
where she stated: 

‘With the benefit of hindsight, we consider that the scale and nature of 
complaints received should have caused the Ministry to more effectively 
review its processes and decisions when the results of both phases were 
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announced and before the Ministry entered into contracts with preferred 
suppliers. This could have identified some of the issues highlighted in this 
inquiry report.’ [emphasis added] 

Cases 

Russell McVeagh has provided examples of its clients’ dealings with the 
Ministry. Mr Kevin Smith of Nirvana Coaches Ltd has also made a complaint in 
this regard. Their submissions are set out in Appendix 2 under the heading, 
‘Complaint 5’. 

The Ministry’s report 

To assist my consideration of this complaint, I would find it helpful to have the 
Ministry’s comments on how it addressed the particular concerns raised by 
the complainants in the particular cases discussed in Appendix 2 – specifically: 

a. Did the Ministry consider the concerns raised in each case to be such as 
to warrant further inquiry?  If so, why did it not consider it appropriate 
to delay the negotiations with the successful tenderer(s)? If not, on 
what grounds did it rely, in each case, in concluding that no inquiry was 
necessary? 

b. From the correspondence that I have seen, the Ministry took the 
approach, prior to contracts being signed, that there was no need to 
review the tendering process. In view of the scale and nature of the 
complaints that were being made at the time – as noted by the Auditor-
General – please explain why the Ministry was satisfied that a review of 
its decisions was not warranted.” 

121. Dr McGee referred, by way of example, to the Ministry’s letter to Mr Don Richards of 
Waipawa Buses Ltd (7 October 2008), and to its letter to Mr Nigel and 
Mrs Jocelyn Strongman of Strongman Coachlines Ltd (23 October 2008). 

(c) Ministry’s response 

122. In February 2011, the Ministry responded as follows: 

“Again this allegation does not relate to any flaw in the Tender identified by 
the Report. The Ministry’s processes, including the way the Ministry dealt with 
correspondence about the outcome of the Tender, were the subject of 
intensive on-site review by the Auditor-General. The Report found that the 
documentation reviewed suggested that the Ministry considered each piece of 
correspondence carefully, for the most part replied in a consistent and 
customised way, and that generally the Ministry’s responses were timely 
(paragraph 131 and 135). 

The complainants’ allegation appears to be implying that the Ministry was 
deliberately non-responsive to the complainants by not engaging with their 
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concerns until after the contracts with the successful tenderers had been 
signed. This is not the case. 

The contracts went ahead and were signed because the Ministry had 
considered the concerns that had been raised and had made the decision to 
continue with the contractual process, while at the same time dealing with 
the correspondence and other queries. In my view, Ministry staff approached 
this situation with professionalism and integrity.” 

(d) Discussion 

123. In some respects, the information provided in support of this complaint indicates that 
the Ministry had inadequate systems to address promptly issues raised by some of the 
complainants. The OAG Report made similar criticisms of some of the Ministry’s 
processes. For example, under the heading “The Ministry’s effectiveness when dealing 
with requests for reviews”, it concluded: 

“We acknowledge that the Ministry took appropriate action to rectify 
matters. This does not, however, lessen our dissatisfaction about the review 
requests leading to so many changes in qualification ratings.” (para 118) 

124. The information submitted in support of this complaint tends to support the validity of 
that conclusion of the OAG Report, but it does not support a conclusion, in terms of 
complaint 5, that the Ministry: 

“sought to defer engaging with the concerns of the unsuccessful tenderers 
until after the contracts with the successful tenderers were signed.” 

125. Clearly, it would be quite unacceptable for any agency, whose attention had been drawn 
to fundamental flaws in a process, to push ahead regardless in the hope that achieving a 
fait accompli would quieten objectors. On the other hand, faults may be identified while 
a process is under way, which do not require that process to be terminated. In this case it 
does not appear that the Ministry accepted that there were faults in the process, nor 
that it was intending to ride roughshod over any objections regardless. 

126. There were faults in the process, which the OAG Report subsequently identified. 
However, the Auditor-General did not consider that the faults vitiated the entire process. 
I can understand the frustrations of the complainants, who felt that the Ministry was not 
listening to their concerns about a process that appeared to be headed for conclusions 
that were adverse to their interests. But I do not consider that the Ministry’s responses 
demonstrate a dismissive attitude on its part. It understandably needed to progress the 
process. The Ministry may have underestimated some of the criticisms (later validated in 
the OAG Report), but I do not think that its responses were designed to mislead or avoid 
legitimate questions and concerns. 

127. The OAG Report noted:  

“Lessons learned 
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In any subsequent school bus tender processes, the Ministry should: 

 establish a central register of correspondence linking, as appropriate, to 
the Ministry’s existing correspondence tracking systems, so that it can 
accurately and effectively monitor the scale and themes of 
correspondence; 

 establish a complaints process with a single point of contact, so that 
complaints can be centrally managed in a timely way; and 

 document the analysis it carries out to be satisfied about the veracity of 
evaluation criteria scores, qualification ratings, and any other decisions 
when queries are raised.”  (para 137) 

128. I support the OAG Report’s recommendations about any future school bus tender 
processes.  

Opinion – complaint 5 
129. Complaint 5 is not sustained. 
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Appendix 1. Ombudsmen Act 1975 

13. Functions of Ombudsmen 

(1) Subject to section 14, it shall be a function of the Ombudsmen to investigate 
any decision or recommendation made, or any act done or omitted, whether 
before or after the passing of this Act, relating to a matter of administration 
and affecting any person or body of persons in his or its personal capacity, in 
or by any of the departments or organisations named or specified in Parts 1 
and 2 of Schedule 1, or by any committee (other than a committee of the 
whole) or subcommittee of any organisation named or specified in Part 3 of 
Schedule 1, or by any officer, employee, or member of any such department or 
organisation in his capacity as such officer, employee, or member. 

…  

22 Procedure after investigation 

(1) The provisions of this section shall apply in every case where, after making 
any investigation under this Act, an Ombudsman is of opinion that the 
decision, recommendation, act, or omission which was the subject matter of 
the investigation— 

(a) appears to have been contrary to law; or 

(b) was unreasonable, unjust, oppressive, or improperly discriminatory, or 
was in accordance with a rule of law or a provision of any Act, 
regulation, or bylaw or a practice that is or may be unreasonable, 
unjust, oppressive, or improperly discriminatory; or 

(c) was based wholly or partly on a mistake of law or fact; or 

(d) was wrong. 

… 

(3) If in any case to which this section applies an Ombudsman is of opinion— 

... 

(g) that any other steps should be taken— 

the Ombudsman shall report his opinion, and his reasons therefor, to the 
appropriate department or organisation, and may make such 
recommendations as he thinks fit. In any such case he may request the 
department or organisation to notify him, within a specified time, of the steps 
(if any) that it proposes to take to give effect to his recommendations. … 
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Appendix 2. list of complainant bus operators 

Atkinson & Dossett 
Bethlehem Coachlines Ltd 
Bruns Charter Services 
Cave Coachlines 
Cross Coachlines 
Dempsey Buses Ltd 
Dobson Motors Ltd 
Duntroon Bus Service 
Hindmarsh Coaches 
Hokitika Tour & Charter 
Invercargill Passenger Transport Ltd 
Jenkins Motors 
M S and V A Miller 
McGrath Buses Ltd 
Motueka Bus 
Murchison Buses 
Oue Services 
Owaka Bus Lines 
Reesby Buses Ltd 
Reporoa Valley Transport 
Strongman Coaches 
Te Karaka Motors 
Travlon Coachlines 
Turangi Rentals 
Waipawa Buses 
Whangarei Bus Services 
Wylies Buses 
[N] 
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Appendix 3. letter of 16 December 2010 from Ombudsman 
to Ministry of Education (extracts) 

The Complainants 

All but one of the complainants (Nirvana Coaches Limited) listed in Appendix 1 to this letter are 
represented by Russell McVeagh. 

The Complaints 

The complainants allege that the 2008 national school bus transport tender process was 
conducted in a manner that breached the Request for Proposal (RFP) rules, as well as the 
Mandatory Rules for Procurement by Departments (Mandatory Rules). The following concerns 
have been raised: 

1A. The Ministry allegedly breached clause 30 of the RFP by failing to notify tenderers in the 
prescribed manner – that is, on the Government Electronic Tenders Service (GETS) 
website – of changes to the tender process. Those changes related to: 

(a) the timetable for announcements; 

(b) the manner in which some of the evaluation criteria were to be applied to better 
reflect operators’ circumstances; and 

(c) the inclusion of qualification ratings (with the exception of incumbency scores) in 
the evaluation of cluster pricing bids. 

1B. The Ministry also allegedly breached clause 31 of the Mandatory Rules by failing to notify 
this last change. 

2. The Ministry allegedly breached various clauses of the RFP by treating certain vehicles as 
being “acceptable” under those clauses when the vehicles in question did not meet the 
relevant criteria. 

3. The Ministry also allegedly breached clause 118 of the RFP by miscounting the number of 
acceptable vehicles in the tender fleets of certain successful tenderers, and/or by 
misapplying the allowable limits for the number of routes that they could bid for on the 
basis of the number of “available” vehicles they had. 

4. The Ministry allegedly failed to give effect to the words, “or individual”, in clause 
130(a)(ii) of the RFP by only identifying fleet rate bids as feasible bids for all routes in a 
route grouping. 

5. The Ministry allegedly sought to defer engaging with the concerns of the unsuccessful 
tenderers until after the contracts with the successful tenderers were signed. 

The information that the complainants have provided in support of their concerns is set out in 
Appendix 2 to this letter. 
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An Ombudsman’s Jurisdiction Under The Ombudsmen Act 1975 

With the exception of complaint 4, the subject-matter of these complaints was addressed, at a 
general level, in the course of the inquiry that the Auditor-General made into the tender 
process. Her report, How the Ministry of Education managed the 2008 national school bus 
transport tender process, was released in October 2009. 

The Auditor-General has informed the complainants that her inquiry was intended to provide 
some assurance to the Minister of Education about the tender as a whole, as well as more 
detailed feedback to the Ministry about the adequacy of its processes. While she identified 
some departures from the Ministry’s procurement policies and guidance, she did not consider 
the rule breaches to have been integral to the outcome of the tender process (para 92 of her 
report). She stated in her report that she was satisfied that the process met, “the most 
significant procurement requirements set out in [the Ministry’s] own policies, and in the good 
practice guidance promulgated by the Ministry of Economic Development and by [her] Office” 
(para 51). 

However, the Auditor-General has also made it clear to the complainants that her inquiry did 
not seek to “analyse the details of the treatment or consequences for individual participants in 
the tender process”. 

Accordingly, I see no impediment to my commencing an investigation under the Ombudsmen 
Act 1975 into whether and, if so, how, the flaws that were identified by the Auditor-General’s 
inquiry, and that form the basis of the complainants’ concerns, might have affected individual 
operators. Where the Auditor-General has made findings or drawn conclusions as part of her 
inquiry, I have accepted these and shall utilise them where they are relevant to my 
investigation. 

I shall now discuss the complaints. 

Complaints 1A and 1B 

The Ministry allegedly breached clause 30 of the RFP, and clause 31 of the Mandatory Rules, by 
failing to notify tenderers in the prescribed manner of changes to the tender process. 

The Auditor General’s inquiry 

The Auditor-General’s report discussed the changes that the Ministry made to the tender 
process after the RFP was finalised in March 2008. Three main changes were identified (at para 
40): 

 “changes to the timetable for announcements, after the Ministry took longer 
than expected to evaluate qualification and pricing submissions; 

 a decision to refine how some of the evaluation criteria were applied, so that 
they could better reflect the range of bus operators’ circumstances; and 
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 a decision to include qualification ratings in the evaluation of cluster pricing 
bids, to make it consistent with the evaluation methods used for other bid 
types, even though this had not been made explicit in the final RFP.” 

The Auditor-General made the following findings: 

 The first two changes were communicated, not on the GETS website, but through the 
Ministry’s weekly email newsletter. The third change (introduced with the intent of 
making the evaluation of cluster pricing bids consistent with the evaluation of other bid 
types by allowing qualification ratings – with the exception of incumbency scores – to be 
considered) was not, but should have been, communicated. All three changes should 
have been notified on the GETS website (paras 41-44). 

 The main exception to the correct application of the RFP rules related to the exclusion of 
incumbency scores for cluster pricing bids (para 97). The Ministry should have 
anticipated the complexity of including those scores in cluster bid evaluations and made 
it clear in the RFP that they would be excluded (para 87). 

My investigation 

Clause 30 of the RFP stated: 

“30. Where any change to the Tender is made by the Ministry or Service Agent, all 
Tenderers will be notified via GETS and the Tender documentation deemed 
changed as specified by the Ministry or Service Agent. If a Tenderer has 
submitted Qualification and/or Price Submissions prior to the change, the 
submissions may be withdrawn, modified to take account of the change only, 
and resubmitted by the closing time.” 

Clause 31 of the Mandatory Rules provides: 

“Modifications 

31. Where a department, during the course of a procurement, modifies the 
essential requirements and evaluation criteria of the tender documentation, it 
must publish such modifications on GETS or transmit them in writing to all 
suppliers who have requested tender documentation at the time the criteria 
are modified, in the same manner the original information was transmitted, 
and in adequate time to allow such suppliers to modify and resubmit their 
tenders, as appropriate.” 

The aim of these clauses appears to have been to ensure an environment of equal 
competition. By allowing tenderers to modify and resubmit their bids, both the RFP and the 
Mandatory Rules recognised that tenderers should be able to bid on the basis of the evaluation 
criteria to be applied. Changing the criteria without any, or proper, notification to tenderers 
had the potential to disadvantage those who had already submitted bids. 

The complainants’ submissions relate, in the main, to the non-notified change that was made 
to the evaluation criteria for cluster pricing bids. Clause 134 of the RFP makes no reference to 
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qualification ratings as an evaluation criterion. While consistency was given as the rationale for 
the change, incumbency scores were excluded even though they were given weight in the 
evaluation of other bid types. Whatever the merits of the decision to revise the criteria, the 
Auditor-General viewed the change as one that should have been notified. For my part, I would 
observe that the decision not to notify the change appears to be inconsistent with the 
requirements of clause 30 of the RFP. Similarly, the Mandatory Rules, which were approved by 
Cabinet in the expectation that they would be followed by all government agencies, would 
appear to have required that such a change be notified. 

The complainants were also concerned about the effects, or potential effects, of the rule 
breaches. While the Auditor-General did not consider the breaches to have been integral to 
the overall outcome of the tender process (para 92), she did note that in eight of the 10 cluster 
bids that she evaluated, the decision on the preferred supplier was affected by the operator’s 
overall qualification ratings. She further noted that had incumbency scores been taken into 
consideration, this could have influenced the outcome of two of the eight bids (para 89). 
Although she did not discuss how this might have occurred, I consider it possible: 

 that some bids that might have succeeded had price been the sole determinant (as 
envisaged by clause 134), were unsuccessful because of the decision to include 
qualification ratings; and 

 that some bids that might have succeeded on the basis of the change made, were 
unsuccessful because incumbency scores were not included. 

Moreover, had operators been notified that qualification ratings would be given weight, it is 
conceivable: 

 that the Ministry might have received more requests for reviews of qualification ratings 
at the end of the qualification submissions phase; and 

 that operators with lower ratings might have submitted more competitive bids to offset 
their ratings. 

The information that Russell McVeagh has provided in support of its clients’ concerns is set out 
in Appendix 2 under the heading, “Complaints 1A and 1B”. 

To address the procedural deficiencies that she had identified, the Auditor-General suggested 
that the Ministry should, in any future tender, consider the most effective and efficient 
method of communicating any changes to the RFP. I would observe that the method to be 
adopted should also comply with the Mandatory Rules. 

As to the effect, or potential effect, of those deficiencies on individual operators, it seems to 
me that while it may no longer be possible to determine conclusively which bids were affected 
or what the ultimate outcome might have been, what seems clear is that: 

 cluster pricing bids were not evaluated in accordance with clause 134 of the RFP; and 
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 operators were potentially not in a position to modify and resubmit their bids, as 
appropriate, in light of the revised evaluation criteria, as they should have been entitled 
to do under the RFP and the Mandatory Rules. 

To this extent, and on the basis of the information currently available to me, it would appear 
that the outcome of the evaluation of cluster pricing bids could be said to be open to question. 

I would welcome the Ministry’s comments on these matters. 

Complaint 2 

The Ministry allegedly breached various clauses of the RFP by treating certain 
vehicles as being “acceptable” under those clauses when the vehicles in question 
did not meet the relevant criteria. 

The Auditor-General’s inquiry 

The Auditor-General’s report noted that some concerns had been expressed that vehicle types 
other than buses had been included in tender fleets during the qualification submissions 
phase. The report did not specifically comment on claims that some vehicles that had been 
specified as lease or buy vehicles, or as vehicles under construction, were treated as being 
acceptable despite the non-progression of a contract to lease or buy, or the non-construction 
of the vehicles in question. It did, however, suggest (at para 92) that the Ministry should, in any 
future tender process: 

“ … ensure that it has a robust system for satisfying itself that bus operators have 
enough buses for the number of routes they submit bids for. In the 2008 bus tender 
process, all of the bus operators had enough buses for the number of routes they 
won. However, we did observe an error in one of the Ministry’s calculations that the 
Ministry was unable to explain. The error inflated the number of buses the bus 
operator had in its fleet by 45. Even with this error, the bus operator still had 
enough buses to operate the number of routes it won.” 

My investigation 

The RFP criteria provided that vehicles that were considered to be unacceptable, and that 
could be disqualified from a tenderer’s fleet, included: 

 a small passenger service vehicle older than 15 years of age (clauses 57 and 111(a));  

 a large passenger service vehicle older than 26 years of age (clauses 57 and 111(a));  

 a vehicle that was not in New Zealand as at 30 April 2008, being the closing date for 
qualification submissions (clauses 58 and 111(c)); 

 a remanufactured bus (S registration) (clause 59); 

 a vehicle that did not have a vehicle identification number or registration (clause 58(d)); 
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 a vehicle that did not have a Certificate of Fitness, Certificate of Loading or a Land 
Transport New Zealand safety check (clauses 58(d) and 80); 

 a vehicle that had failed three or more of its previous five six-monthly Certificate of 
Fitness inspections in the four key areas of brakes, tyres, suspension or steering (clauses 
72 and 111(d)); 

 a vehicle that would not be available for school bus transport services on 1 January 2009, 
for example, because it had other contractual commitments (clauses 62 and 111); or 

 a vehicle that was not owned by the tenderer, unless: 

- the tenderer had shown evidence of a sole option contract to lease or buy the 
vehicle; and 

- the tenderer would have the vehicle available for school bus transport services by 1 
January 2009; and 

- the vehicle was not unacceptable for any other reason (clauses 58(b) and 111(b)). 

The complainants’ concerns may be summarised as follows: 

 Successful tenderers may have included unacceptable vehicles in their tender fleets, and 
the Ministry may not have identified or disqualified them as it should have done. 

 Successful tenderers may have added vehicles to, or removed vehicles from, their tender 
fleets after the qualification submissions phase (clause 64), and the Ministry may not 
have: 

- identified or disqualified any unacceptable vehicles; or 

- correctly counted the number of acceptable vehicles remaining at the pricing 
submissions phase; or 

- adjusted the vehicle age scores accordingly. 

 Where the Ministry failed to identify or disqualify unacceptable vehicles, tenderers could 
have bid for more routes than they would have been entitled to bid for under the RFP 
rules. 

Cases 

The information that Russell McVeagh has provided to support its clients’ claims is set out in 
Appendix 2 under the heading, “Complaint 2”. The successful tenderers referred to in these 
submissions are Go Bus Transport Ltd, Hebberds Bus Services Ltd, McDermotts Coaches Ltd, 
PBC Travel/PBC Party Bus and Ritchies Transport Holdings Ltd. 
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The Ministry’s report 

To assist my investigation of this complaint, I would, at this stage, appreciate receiving the 
Ministry’s comments on how it handled the particular bids submitted by the five successful 
tenderers in the particular cases discussed in Appendix 2 – specifically: 

a. Was the number of acceptable vehicles counted correctly at all stages of the tender 
process prior to the commencement date of the relevant contracts?  Please provide the 
relevant datasets for each of the five tenderers and explain what was done in each case. 

b. Were any unacceptable vehicles counted as being acceptable?  If so, please explain how 
this would have affected the assessment of the relevant bids and any competing bids. If 
not, please comment on the concerns expressed by the complainants that unacceptable 
vehicles have been used to service the routes that were won. 

c. Were there any unacceptable vehicles that were not disqualified?  If any such vehicles 
were not disqualified, please explain the reason(s) for this. 

d. In terms of clause 58(b) of the RFP, were any steps taken, at any stage, to check that 
where the tenderers claimed to have existing vehicles through lease or buy contracts, 
those contracts were performed and the specified vehicles available for service from 1 
January 2009? 

e. In terms of clause 58(c) of the RFP, were any steps taken, at any stage, to check that 
where the tenderers claimed to have new vehicles under construction, the specified 
vehicles were available for service from 1 January 2009? 

f. Were any steps taken to check that the tender fleets submitted during the pricing 
submissions phase were the same as those submitted during the qualification 
submissions phase?  Were any steps taken to account for any vehicles added or 
removed? 

g. Were the correct qualification scores awarded, based on the number of acceptable 
vehicles? Were adjustments made to the vehicle age scores where necessary in 
accordance with clause 64? 

Complaint 3 

The Ministry also allegedly breached clause 118 of the RFP by miscounting the 
number of acceptable vehicles in the tender fleets of certain successful tenderers, 
and/or by misapplying the allowable limits for the number of routes that they could 
bid for on the basis of the number of “available” vehicles they had. 

The Auditor-General’s inquiry 

While the Auditor-General noted that all the successful tenderers had enough vehicles for the 
number of routes they won (para 92), she did not specifically discuss the concern voiced by 
some complainants that some successful tenderers may, because of errors allegedly made by 
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the Ministry, have been allowed to bid for more routes than they were entitled to bid for 
under the RFP rules. 

My investigation 

Clause 118 allowed tenderers to bid for more routes than the number of vehicles they had 
available, whilst placing limits on the number of routes that could be bid for. Accordingly, 
tenderers had to prioritise the routes that they wished to bid for. The purpose of the clause, as 
I understand it, was to maximise the opportunity for tenderers to fully engage their vehicles 
whilst ensuring that the Ministry would not be inundated with multiple price bids from 
different tenderers for the same route. 

The Ministry’s calculation of the number of available (which I understand to mean 
“acceptable”) vehicles in a tender fleet determined the number of routes that the tenderer 
could bid for. Furthermore, any failure by the Ministry to enforce the limits prescribed by 
clause 118 would have meant that tenderers who had bid for more routes than they were 
entitled to bid for would have gained an unfair advantage over those who had bid within the 
limits. 

The complainants’ concerns are as follows: 

 Successful tenderers could have bid for more routes than they were entitled to bid for if 
the Ministry miscounted how many acceptable vehicles they had. 

 Successful tenderers may have bid for more routes than they were entitled to bid for, 
and the Ministry may not have applied the limits in clause 118 to their price bids. 

Cases 

The information that Russell McVeagh has provided to support its clients’ claims is set out in 
Appendix 2 under the heading, “Complaint 3”. The successful tenderers referred to in these 
submissions are Go Bus, Hebberds, McDermotts, Party Bus and Ritchies. 

The Ministry’s report 

I would appreciate receiving the Ministry’s comments on how it applied clause 118 to the 
particular bids submitted by the five successful tenderers in the particular cases discussed in 
Appendix 2 – specifically: 

a. What was the maximum number of routes that each tenderer could have bid for under 
the RFP rules? How many routes did each tenderer bid for?  What was the maximum 
number of routes that each tenderer could have won under the RFP rules? How many 
routes did each tenderer win? 

b. If the number of routes that a tenderer bid for was inconsistent with the number of 
acceptable vehicles in the tender fleet, and/or with the limits prescribed by clause 118, 
how might this have affected the assessment of the relevant bids and any competing 
bids? 
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c. The Auditor-General’s report referred to a case where an error was made that had the 
effect of inflating the number of available buses that the tenderer in question had by 45 
(para 92). While the Auditor-General was essentially concerned with whether the 
tenderer still had enough vehicles to operate the number of routes it won (it did), I would 
be interested to know how many routes the tenderer was entitled to bid for, how many 
routes the tenderer did bid for, how many routes the tenderer could have won, and how 
many routes the tenderer did win. If the tenderer won more routes that s/he was 
entitled to bid for, please explain how this affected the assessment of any competing 
bids for the same route(s). 

Complaint 4 

The Ministry allegedly failed to give effect to the words, “or individual”, in clause 
130(a)(ii) of the RFP by only identifying fleet rate bids as feasible bids for all routes 
in a route grouping. 

The Auditor-General’s inquiry 

The Auditor-General’s inquiry did not address this aspect. 

My investigation 

The evaluation criteria for route prices were set out in clause 130 of the RFP. Clause 130(a)(ii) 
provided: 

“130 Pricing evaluation will be conducted by the Ministry according to the 
following guidelines. Evaluation will be done by route grouping using the 
following process: 

(a) Identify the feasible bids for all routes in the route grouping. Feasible 
bids will be: 

… 

(ii) Any one bid for all routes (either fleet or individual);” 
[emphasis added] 

Two complainants have expressed concern that they were unfairly disadvantaged by the 
Ministry’s application of this clause, which they claim gave no effect to the words, “or 
individual”. 

Cases 

Russell McVeagh’s submissions relating to these operators (Bethlehem Coachlines Ltd, and M S 
and V A Miller) are set out in Appendix 2 under the heading, “Complaint 4”. 

The Ministry’s report 

At the meeting on 9 August 2010, I understood your staff to have confirmed that the words, 
“or individual”, did have meaning. However, the point was also made that it was for the 
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operators to decide whether or not they wished to submit fleet rate bids, and that Bethlehem, 
unlike most other operators, had chosen not to do so. 

Nevertheless, insofar as clause 130(a)(ii) made it clear that feasible bids included individual 
bids – which I understand to be a bid for each route in a route grouping on an individual basis 
(with possibly a different price offered for each route) – it would be helpful to have the 
Ministry’s comments on the following matters: 

a. Were the bids made by Bethlehem and the Millers evaluated in a manner that gave 
effect to the words, “or individual”?  If they were, please explain why their bids were 
unsuccessful, having regard to Russell McVeagh’s submissions (see Appendix 2). If they 
were not, please explain how this would have affected the assessment of their bids and 
any competing bid(s), including the successful bid(s). 

b. If the clause was applied in a manner that did not give effect to these words, please 
identify all other affected bids, and explain how this would have affected the assessment 
of those bids and any competing bid(s), including the successful bid(s). 

Complaint 5 

The Ministry allegedly sought to defer engaging with the concerns of the 
unsuccessful tenderers until after the contracts with the successful tenderers were 
signed. 

The Auditor-General’s inquiry 

Following the completion of the tender in late September 2008, some of the complainants 
wrote to the Ministry to express concerns about how the tender had been conducted. It seems 
that the Ministry was, at the time, in the process of negotiating and signing contracts with the 
successful tenderers. The contracts, which were of six years’ duration, with the opportunity for 
up to two extensions of three years each, were to take effect on 1 January 2009. The 
complainants therefore requested that their concerns be given urgent attention. 

Although the Auditor-General examined a sample of the correspondence relating to the tender 
process, she made it clear (at para 108 of her report) that she had not looked into “the 
individual matters each correspondent raised with the Ministry about the 2008 bus tender 
process and its outcomes”, but had rather considered “the Ministry’s process for addressing the 
matters raised”. 

My investigation 

To the extent that public sector procurement standards require the Ministry to act fairly and 
reasonably towards all tenderers, and to promptly provide unsuccessful tenderers with 
information as to why their tenders had not been accepted, the complainants consider that the 
Ministry had a responsibility: 

 to respond, in a prompt and meaningful way, to the concerns that they had raised about 
the tender process; and, if necessary, 
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 to slow or pause the negotiations with the successful tenderers if it seemed that the 
matters raised warranted investigation. 

The complainants note that while the aim was for contracts to be in place by 1 January 2009, 
schools did not open until 27 January that year. They further note that it was open to the 
Ministry to have negotiated short-term contracts pending the outcome of any investigation. 

According to the complainants, the Ministry was generally disinclined to engage with their 
concerns until after contracts were signed, with the consequence that even if some of those 
concerns were subsequently found to have been valid – thereby raising questions about the 
robustness of the process – the outcome of the tender could not be changed as the contracts 
would by then have been in place. 

Russell McVeagh observe that its clients’ understanding appears to be consistent with the 
Auditor-General’s comment at para 144 of her report, where she stated: 

“With the benefit of hindsight, we consider that the scale and nature of complaints 
received should have caused the Ministry to more effectively review its processes 
and decisions when the results of both phases were announced and before the 
Ministry entered into contracts with preferred suppliers. This could have identified 
some of the issues highlighted in this inquiry report.” [emphasis added] 

Cases 

Russell McVeagh has provided examples of its clients’ dealings with the Ministry. Mr Kevin 
Smith of Nirvana Coaches Ltd has also made a complaint in this regard. Their submissions are 
set out in Appendix 2 under the heading, “Complaint 5”. 

The Ministry’s report 

To assist my consideration of this complaint, I would find it helpful to have the Ministry’s 
comments on how it addressed the particular concerns raised by the complainants in the 
particular cases discussed in Appendix 2 – specifically: 

a. Did the Ministry consider the concerns raised in each case to be such as to warrant 
further inquiry?  If so, why did it not consider it appropriate to delay the negotiations 
with the successful tenderer(s)?  If not, on what grounds did it rely, in each case, in 
concluding that no inquiry was necessary? 

b. From the correspondence that I have seen, the Ministry took the approach, prior to 
contracts being signed, that there was no need to review the tendering process.9  In view 
of the scale and nature of the complaints that were being made at the time – as noted by 
the Auditor-General – please explain why the Ministry was satisfied that a review of its 
decisions was not warranted. 

                                                      
9
 I refer, for instance, to the Ministry’s letter to Mr Don Richards of Waipawa Buses Ltd of 7 October 2008, and its 

letter to Mr Nigel and Mrs Jocelyn Strongman of Strongman Coachlines Ltd of 23 October 2008. 



Office of the Ombudsman | Tari o te Kaitiaki Mana Tangata Opinion, Reference: 280050 | Page 64 
 

 

 280050 Investigation into 2008 national school bus transport tender process 

Investigation Under The Ombudsmen Act 1975 

In deciding that an investigation should be made into these matters, notwithstanding the fact 
that the contracts have now been in place for almost two years, I have had regard not only to 
the inquiry made by the Auditor-General, but also to the fact that the RFP documentation 
conferred on the Ministry certain discretions in relation to the conduct of the tender. 

While the Auditor-General’s inquiry was concerned with whether the tender process met with 
the procurement requirements set out in the Ministry’s policies, as well as in the good practice 
guidance promulgated by her Office and the Ministry of Economic Development, she made it 
clear that she had not examined how the deficiencies that she had identified – or any other 
deficiencies – might have affected individual operators. Consequently, after spending a 
considerable amount of time evaluating the complaints (including meeting with your officers) 
I have therefore decided to investigate the matters outlined in this letter and its appendices. 

I would accordingly appreciate being provided with a report, together with all relevant data 
and documents, on the matters on which I have sought comment. I have also requested certain 
information from the Auditor-General and I have advised Russell McVeagh of the terms of my 
notification to you. 

… 
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Appendix 4. letter of 29 October 2012 from the Ministry of 
Education to Ombudsman (extracts) 

Attachment I: Responses to questions listed in Ombudsman’s letter of 22 March 2012 

This attachment contains the Ministry of Education’s responses to a request for further 
information in relation to the Ministry’s 2008 national school bus tender process, submitted by 
the Ombudsman on 22 March 2012. The responses follows the format agreed to by the 
Ombudsman in his email to the Ministry dated 9 May 2012. 

1. Question: Why did the Ministry think it would be too complex to include incumbency 
scores in the qualification ratings that were used in the evaluation of cluster pricing bids? 

Response: When evaluating a cluster bid, the preferred bids for each route grouping in 
the cluster were compared in total to the bid(s) received for the cluster. 

There were no restrictions in the RFP on the number or location of route groupings that a 
bidder could package as a cluster bid. There were 12 cluster bids where the route 
groupings were spread over 2 or more geographic regions, and others where they were 
widely spread within a geographic region. 

Because of this geographic spread, the Ministry considered it was too complex to apply 
an incumbency rating to cluster bidders because in many cases they were incumbents in 
one route grouping and not in another. To maintain rating score consistency when 
comparing preferred bids with a cluster bid, the incumbency score was excluded from 
both the preferred bids and the cluster bids during identification of the winning bid. 

It was important to the Ministry that all bids during cluster bid evaluation were given 
equal chance of success. This meant that incumbency was to be either fully included or 
fully excluded from cluster bid evaluation. The Ministry decided that including 
incumbency rating in cluster bid evaluation was a more complex option that could have 
introduced inequities into the process. 

2. Question: Could the Ministry look at each of the five named tenderers (Go Bus, 
Hebberds, McDermotts, Party Bus, Ritchies) and see if any of the complainants (listed) 
also bid for these routes? 

Response: Yes a number of complainants bid for routes also bid for by the five named 
tenderers. 

Our analysis shows that: 

a. 1,014 individual routes received bids from the 5 named tenderers. 537 of these 
1,014 individual routes received bids from the 29 complainants 

b. 648 separate bids were received from the 29 complainants for these 537 routes, 
meaning that a number of routes were bid by two or more of the 29 complainants. 
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3. Question: At the pricing phase did the ministry correctly count the vehicles in the five 
named tenderers’ fleets? 

Response: By the time the pricing phase commenced the Ministry had finalised the 
numbers of qualified vehicles in all tenderers’ fleets, including the five named tenderers. 

By this time the Ministry had attended to all queries received from all tenderers relating 
to vehicle numbers, including having LTNZ (now NZTA) recheck vehicle safety ratings 
questioned by tenderers. Where changes were recommended by LTNZ, the vehicle age 
and safety ratings were recalculated, and the Ministry put each recommended change to 
the tender evaluation committee (TEC) for approval or otherwise. Where the TEC 
approved a change, the relevant changes were made to tenderer’s fleets and ratings, for 
use during the pricing phase. 

It should be noted that during this time the Ministry also updated fleet vehicle numbers 
for a number of tenderers as a result of having received updated template 2’s (fleet 
vehicle registration numbers) in accordance with clause 64 of the RFP. 

4. Question: Did the Ministry count any disqualified vehicles in the tenderers’ fleets during 
the pricing phase? If it did, how would this have affected the assessment of the relevant 
bids? 

Response: The Ministry is not aware of counting any disqualified vehicles in tenderers’ 
fleets during the pricing phase. By that time all disqualified vehicles had been identified 
by LTNZ’s vehicle checks and removed from fleet lists. As stated in the response to 
Question 3, fleet numbers were finalised before the pricing phase began. 

5. Question: Were any vehicles that should have been disqualified not disqualified during 
the qualification phase. If there were, explain why they were not disqualified. 

Response: To the best of the Ministry’s knowledge all vehicles that should have been 
disqualified during the qualification phase had been removed from tenderers’ fleets 
before the pricing phase began. By that time all disqualified vehicles had been identified 
and removed from fleet lists. 

The responses to Questions 3 and 4 address this question further. 

6. Question: What is the Ministry’s response to the complainants’ allegations that 
unacceptable vehicles have been used by the five named tenderers to service routes that 
were won. The actual allegations in the Russell McVeagh complaint are: 

a. After the tender and when contracts commenced Go Bus used vehicles on its 
routes that were not in its fleet list and that were: 

i. over age — in particular bus registration no 10501C 

ii. purchased buses from other operators. 

b. After the tender and when contracts commenced 1-Hebberds: 
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i. did not have enough buses or drivers and the Ministry gave Hebberds more 
time to find them 

ii. tried to purchase buses from other operators. 

c. After the tender and when the contracts commenced McDermotts used vehicles on 
its routes that were not in its fleet list that were: 

i. over age — in particular bus registration nos TE2063, TE2066, LE4658 

ii. did not have enough drivers or buses. 

d. After the tender and when the contracts commenced Party Bus used vehicles on its 
routes that were not in its fleet list and that were: 

i. unsafe as they had been leased from an operator who had failed the 
qualification phase. 

e. After the tender and when contracts commenced Ritchies used vehicles on its 
routes that were not in its fleet list and that were: 

i. over age in particular bus registration no XC9305. 

Response: The complainants’ allegations listed relate to events that happened after the 
contract commencement date, therefore after the tender process was completed. Based on: 

 the information provided by tenderers during the qualification process 

 the analysis of vehicle age and safety undertaken by LTNZ 

 the checks on vehicle contracts, driver development, and other rateable checks 
undertaken by the Service Agents and the Ministry 

 the rigours of the qualification scoring process and the considerations of the TEC 

 the rechecking of particular situations raised by some tenderers as part of the 
qualification process (see Question 3), 

the Ministry was satisfied at the time contracts were let that the successful tenderers had met 
and complied with all the tender requirements. Any allegations about events beyond the 
contract commencement date are outside the scope of the tender process. 

A note on question 6d above, the vehicle safety rating measures the vehicles the tenderer has 
used to provide school transport services over the last two years, not the vehicles the tenderer 
is putting forward to provide the future service (RFP clause 70). It essentially a measure of a 
tenderer’s commitment to safety, and does not reflect on another tenderer who has an 
acceptable vehicle safety rating and has added such a vehicle to their fleet. 

7. Question: Did the Ministry check that, where five named tenderers had listed vehicles as 
having an option to lease or buy, these vehicles were available at the beginning of the 
contract? 
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Response: RFP clause 58(b) specifies that acceptable vehicles must be “existing vehicles 
in country that the Tenderer has a signed sole option contract to lease or buy, and which 
will be available to commence school transport services from 1 January 2009. Tenderers 
who specify a lease or buy vehicle must supply the specified vehicle for school transport 
services, else their Contract with the Ministry may be terminated.” 

None of the five named tenderers included in their vehicle list any vehicles on which they 
would have an option to lease or buy. 

8. Question: Did the Ministry check that where the five named tenderers had listed vehicles 
as under construction, these vehicles were constructed and ready for service at the 
beginning of the contract? 

Response: RFP clause 58(c) specifies that acceptable vehicles must be “new vehicles 
under construction, supported by a contract between the Tenderer and the supplier, and 
which will be available to commence school transport services from 1 January 2009. 
Tenderers who specify a new vehicle must supply a new vehicle for school transport 
services, else their Contract with the Ministry may be terminated.” 

Two of the five named tenderers included buses under construction in their fleets. Go 
Bus included ‘100 new builds’ and Ritchies specified 25 from Kiwi Bus Builders Ltd. 

Please see the response to Question 9 for further details about these. 

For each such vehicle the tenderer was required to complete a template 9, “Planned 
Vehicle Purchase or Lease Details” for each vehicle (RFP clause 58), which required a 
signature from both the vendor/lessor and the purchaser/lessee. This was considered to 
be sufficient proof of vehicle availability. 

9. Question: After the qualification phase and before the closing date for pricing 
submissions, were there any changes to five named tenderers’ fleet lists notified to 
service agents? Did the Ministry take account of any such changes in terms of vehicle 
age? 

Response: The Ministry received revised template 2’s (fleet changes) during this time 
from Go Bus and Ritchies. Minutes of the Ministry’s Tender Evaluation Committee on 23 
June 2008 state the following: 

Go Bus: “Go Bus correctly entered 100 new buses into template 2. Service agent has 
checked template 9 and it fully supports template 2. Average vehicle age was therefore 
reassessed at 5.9 years (down from 13.9) so vehicle age rating increased from 15 to 20.” 

Ritchies: “In template 9 Ritchies provided a confirmed order for 25 new vehicles from 
Kiwi Coach Builders, a quote for 20-25 vehicles from Hyundai, and a quote for 20-25 
buses from Nissan. The Tender Evaluation Committee decided the two quotes did not 
represent contractual commitments and the vehicles they represented could not be 
included in the vehicle age assessment. The confirmed order for 25 vehicles could be 
included. Average vehicle age was therefore reassessed at 13.0 years (down from 16) so 
vehicle age rating increased from 10 to 15.” 
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Additional information: The Ministry received 19 revised template 2’s (fleet details) from 
tenderers including 6 from among the complainant tenderers after the qualification 
phase and before the closing date for pricing submissions. These were sent directly to 
LTNZ, and provided they met the vehicle safety compliance requirements, LTNZ 
recalculated the average vehicle age of each fleet and advised the Ministry. The revised 
average age was re-rated in accordance with RFP clause 69, and the new rating was 
included in all subsequent use of the tenderer’s rating score. 

The Ministry received some requests to review vehicle age rating scores after the results 
of the qualification phase were notified. Again these were sent directly for review to 
LTNZ, who recalculated the average vehicle age of each fleet and advised the Ministry. 
Where LTNZ recommended a change, the Tender Evaluation Committee revised the 
vehicle age rating in accordance with RFP clause 69, and the rating was included in all 
subsequent use of the tenderer’s rating score. 

10. Question: Did the Ministry adjust any vehicle age scores for the vehicles listed in the 
fleets of the five named tenderers? If so why? 

Response: Yes. See response to Question 9. 

11. Question: Did the Ministry check that the number of vehicles in the fleet lists of the five 
named tenderers, excluding disqualified vehicles, was within the maximum number of 
vehicles permitted for the number of routes bid for? 

Response: Yes. Please see the response to Question 12. 

12. Question: What was the maximum number of routes that each of the five named 
tenderers could have bid for based on the number of buses in its fleet list, under the 
table in clause 118 of the RFP? 

Response: A tenderer’s fleet needed only to have enough vehicles to concurrently 
service their daily routes. Technology routes are run only during the school day and are 
serviced by daily buses once they have completed their daily route schedules. 

Under the provisions of REP clause 118 as it applied to the five named tenderers, the 
number of eligible buses they put forward, and the maximum number of routes they 
could bid for based on the number of buses, are shown in the following table. The table 
also shows the number of daily routes actually bid for by these tenderers: 

Tenderer No. of Buses Max % overage on 
No. of routes 

Max No. of 
routes biddable 

Daily Routes 
Bid for 

Go Bus 237 +15% 273 289 

Hebberds 15 +50% 23 57 

McDermotts 63 +20% 76 55 



Office of the Ombudsman | Tari o te Kaitiaki Mana Tangata Opinion, Reference: 280050 | Page 70 
 

 

 280050 Investigation into 2008 national school bus transport tender process 

Party Bus 72 +15% 83 87 

Ritchies 305 +15% 351 308 

 

Technology routes are run within the school day, and are serviced by daily buses once 
they have completed their daily route schedules. Therefore the limit specified in REP 
clause 118 on numbers of routes bid for applies only to daily bus routes. 

The table shows that under this interpretation the number of daily routes bid for by Go 
Bus, Hebberds and Party Bus exceeded the maximum number allowable under RFP 
clause 118. 

It was made clear in the RFP in clauses 118 and 129 that tenders would only be allocated 
the number of routes for which they had buses. The Ministry did not enforce the 
provisions of RFP clause 118 in regard to any tenderer regarding numbers of routes bid; it 
was considered more important to ensure that, if successful, a tenderer had enough 
buses for the routes awarded, 

13. Question: How many routes did each of the five named tenderers bid for? 

Response: Please see the response to Question 12. 

14. Question: How many routes were each of the five named tenderers awarded? How many 
routes did each of the five named tenderers have buses for? 

Response: Note that a tenderer’s fleet needed only to have enough vehicles to 
concurrently service their daily routes. Technology routes are run only during the school 
day and are serviced by daily buses once they have completed their daily route 
schedules. 

The following table shows the number of routes awarded to the five named tenderers 
and the number of buses registered: 

Tenderer No.of Buses Daily Routes 
Awarded 

 Technology 

Routes 
Awarded 

Go Bus 237 214  76 

Hebberds 15 15  2 

McDermotts 63 55  5 

Party Bus 72 35  12 

Ritchies 305 293  95 



Office of the Ombudsman | Tari o te Kaitiaki Mana Tangata Opinion, Reference: 280050 | Page 71 
 

 

 280050 Investigation into 2008 national school bus transport tender process 

 

All five named tenderers had sufficient vehicles to service the daily routes they were 
awarded. 

15. Question: Were any of the five named tenderers awarded more routes than they had 
buses for? If so, what would have happened if the tenderer had not been awarded that 
number of routes? Which of those routes would the tenderer have chosen to bid for? 
Which unsuccessful tenderer might have won other routes? 

Response: None of the five named tenderers were awarded more routes than they had 
buses for. Please see the response to Question 14 for details. 

Note that this is also the finding of the Auditor General. It is stated in the OAG report 
dated October 20091, paragraph 92, “In the 2008 bus tender process, all of the bus 
operators had enough buses for the number of routes they won”. 

16. Question: Where the Ministry incorrectly recorded a bus operator’s fleet by 45 buses 
(See the Auditor General’s report at para 92), how many buses did that operator actually 
have? How many routes was that operator entitled to bid for and win? How many routes 
did that operator win? 

Response: The Ministry has sought information from the Auditor General in preparing its 
response to this question. 

The operator referred to in the Auditor General’s report was Ritchies. The Auditor 
General advised that their analysis showed Ritchies were awarded 293 daily routes and 
had submitted 305 buses in total. These numbers are the same as the Ministry’s analysis 
shown in the response to Question 14. 

The Auditor General advised that Ministry work papers sent to them in an email dated 24 
April 2009 had incorrectly noted Ritchies as having 350 buses, when that number should 
have been shown as 305. Clearly there was an overstatement in this email of the 
Ritchies’ fleet by 45 buses, which the Auditor General accepts was probably a 
transcription error. Regardless of the error, Ritchies had sufficient buses (305) to service 
the 293 routes it won. 

This view is consistent with the view stated in the OAG report dated October 2009, 
paragraph 92, “However, we did observe an error in one of the Ministry’s calculations 
that the Ministry was unable to explain. The error inflated the number of buses the bus 
operator (now known to be Ritchies) had in its fleet by 45. Even with this error, the bus 
operator still had enough buses to operate the number of routes it won”. 

As shown in the table in the response to Question 12, Ritchies were entitled to bid for 
351 routes, based on their fleet of 305 buses, but bid for only 308 routes. 

(1 ‘How the Ministry of Education managed the 2008 national school bus transport 
tender process’, Report to the Ministry of Education, October 2009) 
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17. Question: If the tenderer quoted in para 92 of the Auditor General’s report had won 
more routes than it was entitled to, which of those routes would the tenderer have 
chosen to bid for had it been allocated the correct number? Which unsuccessful tenderer 
might have won other routes? 

Response: The tenderer (Ritchies) did not win more routes than it was entitled to. Please 
see the response to Questions 14 and 15 for details. 

18. Question: Did the Ministry defer engaging with unsuccessful operators until after the 
contracts with successful tenderers were signed? 

Response:  

The Ministry’s response to this question was provided by Karen Sewell, then Secretary 
for Education (letter of 4 February 2011 under the heading Complaint 5). It is reproduced 
below. 

“The Ministry’s processes, including the way the Ministry dealt with 
correspondence about the outcome of the Tender, were the subject of 
intensive on-site review by the Auditor-General. The Report found that the 
documentation reviewed suggested that the Ministry considered each piece of 
correspondence carefully, for the most part replied in a consistent and 
customised way, and that generally the Ministry’s responses were timely 
(paragraph 131 and 135). 

The complainants’ allegation appears to be implying that the Ministry was 
deliberately non-responsive to the complainants by not engaging with their 
concerns until after the contracts with the successful tenderers had been 
signed. This is not the case. 

The contracts went ahead and were signed because the Ministry had 
considered the concerns that had been raised and had made decisions to 
continue with the contractual process, while at the same time dealing with 
the correspondence and other queries. In my view, Ministry staff approached 
this situation with professionalism and integrity. 

... 
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Appendix 5. Template 9 of Request for Proposals for School 
Bus Services 

Company Information (Copy from Template 1) 

Legal Entity Name (to appear on the Contract)  

Trading Name (if different)  

Registered Address: 

 Address line 1 

 Address line 2 

 Address line 3 

 Address line 4 

 

Contact person (this person must be 
authorised by the Tenderer to negotiate on its 
behalf) 

 

Phone Number of Contract Person  

Email Address of Contact Person  

 

 Vendor / Lessor Details 

 Vendor / Lessor 

 Address 

 Contact Person 

 Phone no / fax no 

 Email 

 Date of expiry of option 

 

 

 Purchaser / Lessee Details 

 Purchaser / Lessee 

 Purchase price or monthly lease price 

 Expected vehicle delivery date 

 Expected vehicle in-service date 
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 Vehicle Details 

 Registration no 

 VIN 

 Year of first registration 

 Year of first registration in New Zealand 

 

 Certificate Details 

 CoF no and issue date 

 CoL details 
- Primary / Intermediate / 

Secondary / Adults 

 

This is to certify that eh Vendor /Lessor and Purchaser / Lessee have entered into an 
agreement / sole option (delete one) to purchase / lease (delete one) the above vehicle: 

_______________________________   ________________________________ 

Signed Vendor / Lessor     /      / 2008   Signed Purchaser / Lessee     /    / 2008 

 


