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Editorial

Requestsfor Official
| nformation which raise
Privacy Interests

Public sector agencies which are subject to the Official
Information Act 1982, the Local Government Official
Information and Meetings Act 1987 and the Privacy Act
1993 have been experiencing considerable difficulty when
.responding to requests for information about identifiable
individuals. Deciding which Act applies to the information
is not always straightforward. However, thereisa “ rule of
thumb” which can be helpful. Generally speaking, if the
information is requested by the individual concerned, the
Privacy Act applies. If the information is requested by a
third party, the Official Information Act applies.

The starting point when considering any request for official
informationiss.5 of the Act which providesthat* information
shall be made available unless there is good reason for
withholding it” . Sections 6, 7 and 9 of the Act identify
interests which may need to be protected and may provide
good reason for withholding information. In most cases
reguests for personal information about a third party raise
privacy issues in respect of the individual concerned, and
therefore consideration has to be given to the applicability
of s.9(2)(a).

.Under s.9(2)(a) good reason for withholding information
exists only where it is established -

(a) that it is necessary to withhold the information to
protect the privacy of the person; and

(b) that there is no countervailing public interest
consideration favouring disclosure.-

7he crucial point is that the fact it is necessary to withhold
information to protect the privacy of an individual is not, of
itself, sufficient to establish “ good reason for withholding
information” under s.9. Consideration of any countervailing
publicinterest factorsfavouring disclosureisan integral part
of the determination of whether or not there is good reason
to withhold information.

Even though certain information may be private, release
under the Official Information Act of some or all of the
informationisjustified if the publicinterest is stronger than
the privacy interest. Factorswhich may outweigh the need
to protect personal privacy in a particular case can be
accountability for decision making by apublic sector agency,
accountability for adequate procedures or accountability for
expenditure.

I'n assessing the strength of the countervailing publicinterest
in a particular case, a distinction must be drawn between
matters which are of legitimate concern to the public and
those which are merely interesting to the public on ahuman
level.

The balance between personal privacy and legitimate public
interest needsto be carefully considered. Optionsavail ableunder
theOfficial Information Actfor partial disclosureof information.,
for example, the use of del etions or disclosure of informationin
summary form, may beappropriate. Inthisregard, itisimportant
tokeepinmindthat, for the purposesof s.9(1), thecountervailing
publicinterest consideration can sometimesbe met by alternative
disclosure of sufficient relevant information, for example, about
theproceduresor decision-making process, rather than rel ease of
theactual informationitself.

Where adepartment or Minister of the Crown or organisation
believes, ingoodfaith, that the countervailing publicinterestin
disclosureof certaininformation outweighsthe need to withhold
that information to protect personal privacy, then s.9(2)(a) does
not providegood reasonfor refusal under the Official Information
Act. Itisfor theholder of theinformationto makeadecisionon
what information isto be disclosed. Release of informationin
ood faith under the Official Information Act will not breach an

provisionsof the Privacy Act.

Sir Brian Elwood A”a”g Sstyj"a”d
Chief Ombudsman mouasman
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When is Official Information ‘Held’?

Both the Official Information Act and the Local Government Official Information & Meetings Act define
‘official Information’ as any information ‘held’ by a government organisation or local authority. This means
that, subject to some limited exceptions, any information in the physical possession of such a body will be
‘official information’ and may be subject to request. Conversely, in the mgjority of cases where information is
not physically held. the information will not be ‘official information’..

There is, however, an important exception to the latter instance. Section 2(5) of the Official Information Act
providesthat:

‘Any information held by an independent contractor engaged by any Department or
Minister of the Crown or organisation in his capacity as such contractor shall, for the
pur poses of this Act, be deemed to be held by the Department or Minister of the Crown or
organisation.’

And section 2(6) of the Local Government Official Information & Meetings Act provides that:

‘Whereany local authority entersinto any contract (other than a contract of employment)
with any person in relation to any matter, any information that is held by that person and
to which the local authority is, under or by virtue of that contract, entitled to have
access, shall be deemed to be held by the local authority’.

In other words, if government organisations or local authorities engage third parties to undertake work (of
whatever nature) on their behalf, any information held by those contractors relating directly to the work
undertaken will, in most cases, constitute ‘official information’. Such information can be requested under the
relevant Act and may only be withheld by the government organisation or local authority for one or more of the
reasons stated in the Act. Otherwise, the information must be made available. A request may not be refused
simply because the information happensto be in the physical possession of an independent contractor.

Charging for Information

A complaint wasrecently received under the Local
Government Official Informationand MeetingsAct
about theamount charged by alocal authority to
supply information. Therequester, anewsmedia
organi sation, had been advised that theinformation
would be made avail able subject to its agreement
topay thefixed charge. Therequester reluctantly
agreed. However, theinformation wasfirst made
availableto other news mediaorganisations, who
had not requested theinformation, without charge.
Onreflection, thelocal authority agreedthatinthe
circumstancesit wasnot reasonableto chargeonly
theoriginal requester. Therefore, the chargewas
waived.

Parliamentary Questions and the
Official Information Act

The Chief Ombudsman recently dealt withacomplaint froman
Opposition M P about the response provided to parliamentary
questions. The MP had asked questionsin Parliament for a
written answer and had received responseswhich refused to
answer the questionson the basisof provisionsof the Official
Information Act and the Privacy Act. The complainant was
advised that therewasno authority toinvestigatethe matter.
Curiously, the basisfor this outcome could befoundin Article
9 of the Bill of Rights Act 1688 which still appliesin New
Zealand. Article 9 states:

"That thefreedom of speech and debatesor proceedings
inParliament, ought not to beimpeached or questioned
inany court or placeout of Parliament.”

Asthe questions and the answers were clearly pail of the
proceedingsof theHouse, theMinister wasincorrect tocitethe
Privacy and Official Information Actsin responding to the
questions. The Chief Ombudsman declined toinvestigatethe
complaint and explained the position to both parties. The
complainant then wroteto the Minister seeking theinformation
outside the bounds of the proceedings of the House of
Representatives.



Improper Gain?

An organisation subject to the Official Information Act \vas contracted by a Company to conduct
aseries of trials on an experimental animal remedy and to report on the results. Following thetrials,
the reports were not completed or provided to the Company because payments due by it for thetrials
undertaken were substantially in arrears. The Company subsequently was placed in receivership.
After the Recelver made afinancia arrangement with the organisation in respect of unpaid accounts,
the reports were compiled and provided to the Receiver.

Theformer Managing Director of the Company made arequest to the organisation for the compl eted
reports under the Officia Information Act. Section 9(2)(k) of the Officia Information Act provides
that information may be withheld whereit is necessary to prevent the disclosure or use of information
for improper gain or improper advantage. The Chief Ombudsman accepted the organisation’ sargument
that for the requester to be able to access by means of the Officia Information Act reports not
available to him because of non-payment of accounts would provide him with an improper gain in
termsof s.9(2)(k) of the Act. Thereports, paid for by the Receiver, were properly the property of the
Receiver and the requester needed to approach him and meet the Receiver’ srequirementsfor access
to what were considered to be commercialy valuable reports

The Use of 1080 and Non-Notified Resource Consents

A complaint wasmadethat it was unreasonablefor alocal authority not to publicly notify an application for aresource consent to
carry out an aerial 1080 poison operation. Oil investigationit needed to be established that inan administrative sense, the Council
had followed appropriate proceduresin taking_its decision not to notify the application, and in particul ar whether it had accessto
proper adviceand scientific evidenceand whether it had regard _to appropriatejudicial precedents. Although an assessment of the
scientific evidencewasclearly central to the complainant’sconcernsin thismatter.

The Chief Ombudsman madeit clear that it was not hisroleto form aconclusion on the effects of 1080.

Under the provisions of section 94 of the Resource Management Act, there are two pointson which alocal authority must be
satisfied beforeit may decidean application for aresource consent need riot be notified:

Q) That the adverse effect on the environment of the activity for which consent is sought will be minor: and

2 Written approval hasbeen obtained from every person whom the consent authority issatisfied may be
adversely affected by the granting of the resource consent unlessthe authority considersit isunreasonable
inthecircumstancesto requirethe obtaining of every such approval.

Therewasextensiveevidencethat 1080 breaksdown rapidly inwater and that itseffect onthat itseffect onthat environmentisminor.
It wasacknowl edged that thereare contrary ‘ views but the Chief Ombudsman neverthel ess concluded that in deciding that theaquatic
effectsof 1080 wereminor thelocal authority had considerabletechnical evidenceto support itsapproach. He al so noted that the local
authority had regard to arecent High Court decision which allowed anon-notified procedure.

Taking_all thefactorsinto account it wasreasonably opentothelocal authority to concludethat the adverse effectson theenvironment
for whichtheresource consent was sought woul d be minor. Giventheevidence of breakdown and dilution of 1080inwater, it wasnot
unreasonabl eto formtheview that only property ownerswhose propertieswereto betreated by aerial application 1080 should be seen
asadversely affected. Thelocal authority had therefore acted reasonably in not requiring apublic notification of the application

Theconclusionrelated only totheapplicationin question for thedefined areaaseach casewill depend onitsownfacts. Additionally,
asnew evidenceontheeffectsof 1080 comesforward, local authoritieswill needto consider it carefully when further 1080 applications
are made before deciding whether non-notificationisjustified.



Invoicing by Council for Court Costs

A Council invoi ced defendantsfor anti cipated court costs
and solicitors’ feesbeforetherehad been either ahearing
or ajudgment entered. The complainant was concerned
that the Council wasdemanding payment of money when
it wasnot legally payable. Hewas advised by the Council
that the invoice’s purpose was simply to record the
Council’ sview of money owed anditsintention of actually
recoveringit.

TheDistrict Court Rulesprovidethat unlessan award of
costsismadeby the Court, either ontheentry of judgment
or afinding for thedefendant, then noliability ariseson
either party to pay costs. WhileaCouncil incurred afiling
feeand other costswhen commencing anaction, thereis
noright to seek immediaterecovery of those costsfrom
thedefendant.

It wasamatter of concern that the Council referred to
the matter asan accounting procedureto record the costs
involved against thedebtors’ account. Itwasconsidered
that anyonewho received such an account could only
believethat it wasdue and payable astheremittance
advice referred ‘ Please pay on thisinvoice to your
nearest service centre’. The Ombudsman advised the
Council that its practicewasunreasonabl e.

TheCouncil suggested that in respect of defended court
actionsit would removetheinvoiced costsfromthe
account and further, onissueof theinvoicewouldinclude
thefollowing statement:

‘Court.filing fees: These Court costshavebeenincurred
in pursuit of thisaccount and wewill seek recovery of
these aspart of any Court action.’

TheOmbudsman considered theseamendmentsresol ved thematter.

Stepsto Freedom Grant

A complaint wasreceived from aninmate of a Prison institution who upon releaseon
bail from Court appliedto the Department of Social Welfarefor aStepsto Freedom
Grant. Because she had been released directly from the Court she did not havethe
necessary release papers. She asked that enquiries be madewith the Prisonin order to
confirm her entitlement but waslater declined onthe groundsthat she had not served
31 daysin custody.

After enquiriesby the Ombudsman with both the Department of Social Welfareandthe
Prison Authoritiesit was established that there had been some mis-communication
between the Prison and the Department of Social Welfare. Whileit wasapparent that
theinmate’ sreleasefrom the Court had complicated matters, therewasal so confusion
asto whether inmates had entitlement if timein custody had been onremand. Asthe
rel ease procedures and communication between the Department of Social Welfare and
the Prison Authoritiesappeared to require someclarification the Secretary for Justice
wasasked to consider undertaking areview of proceduresso therewassomeuniformity
inthedischarging of inmates held on remand and in custody.

Asaresult of thereview, procedureswere put into place which enablestheidentification
of thoseinmateseligiblefor the Stepsto Freedom Grant.




